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APPELLANT'S BRIEF 
PRELIMINARY STATEMENT 

The Appellant, WILLIAM JOHNSON, was arrested on Bank 
Robbery charges on April 24, 1972. On August 1, 1972 he was 
indicted for violation of Title 18 U.S. Code, Section 2113 
(a) (d), 371 and 2. 

The trial commenced on October 11, 1974 and ended on 
October 15, 1974 before Hon. Edward R. Neaher without a jury. 
On March 11, 1975 Judge Neaher rendered a decision of guilty 
on Counts 1 and 2 on the Indictment and dismissed Count 3 
(the Conspiracy Count). 






On May 16, 1975 Judge Neaher sentenced Appellant to 
a five-year suspended sentence on Count 2 and placed him on 
five years probation. Count 1 merged into Count 2 . The Ap¬ 
pellant filed timely Notice of Appeal on May 16, 1975 In 
Forma pauperis. 

STATEMENT OF FACTS 

* 

The Defendant-Appellant, WILLIAM JOHNSON, was arrested 
in the Eastern District of New York on April 24, 1972 and 
charged with robbing the Kings Lafayette Bank, 650 Fulton 
Street, Brooklyn, New York on February 29, 1972 of approx¬ 
imately $89,000.00. He was arraigned the following day be¬ 
fore U. S. Magistrate Catoggio, who assigned Joel Jinograd, 
Esq. to represent the Appellant, at which time bail was set 
at $25,000.00 surety which Appellant was unable to obtain. 

On May 26, 1972 this case appeared on the Calendar 
of Hon. George Rosling for Waiver of Indictment. Appellant's 
attorney was not present and Judge Rosling marked the case 
off his Calendar with an admonition to the U. S. Attorney 
to have Appellant indicted. (T. 6, 7)* 

On June 19, 1972 this case again appeared before 
Judge Rosling for Waiver of Indictment; however, the 

*Citations to "T" refer to the 
Transcript of the trial and the preliminary hearings 
attached hereto. 





Assistant U.S. Attorney requested that the matter be marked 
off and the Government be allowed to proceed to the Grand 
Jury promptly (T. 3, 4). 

On July 28, 1972, with the Appellant still not in¬ 
dicted and having been in custody for more than three months, 
his case appeared on the Calendar of Hon. Edward R. Neaher 
for Waiver of Indictment and again the Court was forced to 
mark the case off its Calendar. 

Finally, on August 1, 1972 the Government indicted 
Appellant for violation of Title 18 U. S. Code, Sections 
2113 (a) (d), 371 arid 2 and on August 2, 1972, Appellant 
pleaded not guilty to said Indictment. On this date the 
Court reduced Appellant's bail to ten-percent cash of his 
$25,000.00 surety bond. However, no trial date was set 
and the Government did not communicate either to the 
Court or Appellant that it was ready for trial. 

The next Court proceeding occurred on December 11, 
1972 before Judge Neaher without the presence of Appellant 
or his attorney. The Appellant was still in custody, yet 
on this date, seven and a half months after the Appellant's 
arrest, no definite trial date was set. Furthermore, the 
Government still had failed to communicate to the Court or 
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Appellant either orally or in writing that it was actually 
ready for trial (T. 1-6). 

This case next came on the Court Calendar before Judge 
Neaher on January 8, 1973 at which time Joel Winograd, Appel¬ 
lant's attorney requested to be relieved. On January 10, 1973 
Judge Neaher appointed Allen Lashley, Esq. as Appellant's counsel 
and signed an Order sending Appellant to Springfield, Mo. for 
study and report. As of this date, the Government still had 
not communicated its readiness for trial and no definite 
trial date was set, although the "defendant was still in custody. 

On April 6, 1973 Appellant's attorney prepared and 
served a motion for Discovery, Inspection and Suppression 
which was argued before Judge Neaher on April 13, 1973. 

During said argument, the Government consented to provide 
Appellant with all written or recorded statements or con¬ 
fessions made by defendant pursuant to Rule 16 (a) of the 
Federal Rules of Criminal Procedure, including all reports, 
memorandum or other internal Government documents made by 
Government Agents concerning statements and admissions of 
Appellant. 

Shortly thereafter the Government turned over to 
Appellant all such statements except for a statement made 
by Appellant to Agent Joseph Koletar (Court Exhibit 1). 
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, The basis for Appellant's motion to suppress were state¬ 
ments allegedly made by Appellant to F.B.I. Agents on April 24, 
1972, May 1, 1972 and May 3, 1972 and a statement concerning 
photographs signed by Appellant on May 26, 1972, without his 
attorney being present on any occasion. In Judge Neaher's 
decision dated March 11, 1975, the Court held that it based 
its finding of guilt solely on these confessions. 

On May 15, 1973 and May 16, 1973 Judge Neaher conducted 
"Miranda" Hearings on Appeliant's motion to suppress the afore¬ 
said confessions. At this time, Appellant moved to dismiss 
the Indictment because of the Government's failure to comply 
with the "speedy trial" rules. Although the Appellant had 
been in continual custody and unable to raise bail for more 
than one year, Judge Neaher denied said motion in his Memorandum 
and Order dated November 23, 1973. 

On December 5, 1973 the Court denied Appellant's 
motion to suppress his statements of April 24, 1972, May 1, 

1972 and May 3, 1972, but granted the suppression of the May 
26, 1972 statement pertaining to photographs exhibited to 
Appellant. 

During the "Miranda" Suppression Hearing, both Agent 
Koletar and Appellant testified. Neither of these witnesses 
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nor any other witness at the Hearing made mention of the inter¬ 
view of May 26, 1972, which is Court Exhibit 1. This three-page 
document of Agent Koletar dated May 30, 1972 discussed Appellant's 
alleged narcotic activities and the alleged disposition of the pro¬ 
ceeds of the bank robbery, which is the subject of this Indictment 

On October 11, 1974 and October 15, 1974 the trial of 
this action was held before Judge Neaher without a Jury. Again, 
Agent Koletar testified on the Government's direct case, but made 
no mention of the conversation with Appellant concerning narcotics 

'a 

trafficking (Court Exhibit 1). After Agent Koletar's direct exam¬ 
ination, the Government still failed to furnish defense counsel 
with Court Exhibit 1 in compliance with Title 18 U. S. Code, 
Section 3500. In fact, both defense counsel and Appellant were 
totally unaware of this three-page statement dated May 30, 1972, 
which is a synopsis of an interview with the Appellant and Agent 
Koletar concerning his alleged narcotics activities, his alleged 
disposition of the bank proceeds, and Appellant's relationship 
with a "Richie Garbolotto". 

At the trial, the Appellant took the stand unaware 
of the existence of the May 26, 1972 three-page interview 
in the Government's possession. On direct examination the 
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Appellant made no reference to participating in narcotics 
transactions and made no mention as to any of the informa¬ 
tion contained in the May 26, 1972 interview. 

However, on cross-examination over defense counsel's 
objections, the Assistant U. S. Attorney asked Appellant 
about his interview with Agent Koletar on May 26, 1972 
concerning his involvement with narcotics trafficking (T. 172); 
also whether Appellant told Agent Koletar if he paid a "Richie 
Garbolotto" the sum of $12,000.00 that Appellant allegedly re¬ 
ceived from his share of the proceeds of this bank robbery 
(T. 173-5). 

Then on rebuttal the Government recalled Agent Koletar 
and again over Appellant's objections, the Government was 
allowed to question Koletar about the May 26, 1972 interview' 
between Appellant and the Agent relating to Appellant's nar¬ 
cotic activities, his disposition of the bank proceeds, and 
his association with Garbolotto (T. 185-199). It was at this 
point that the Government for the first time furnished Appellant 
with a copy of the F.B.I. three-page Memorandum dated May 30, 
1972, which related to Koletar's May 26, 1972 interview with 
Appellant pertaining to narcotics trafficking. 

As indicated in the trial transcript (T. 201-230), the 
defense never knew of the existence of this F.B.I. Report and 
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moved to dismiss the Indictment and for a judgment of 
acquittal. 

Judge Neaher reserved decision on Appellant's motion 
and on March 11, 1975 rendered his decision in which he found 
Appellant guilty of Counts 1 and 2 of the Indictment while 
dismissing Count 3 (the Conspiracy Count). 
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UESTIONS PRESENTED 

(1) Did failure by Government to furnish Appellant 
with F.B.I. Memorandum of May 26, 1^72 interview with Appell¬ 
ant pursuant to Rule 16(a) Federal Rules of Criminal Procedure 
and Title 18 U. S. Code 3500, require dismissal of Indictment 

V 

and judgment of acquittal? 

(2) Should trial Judge have dismissed Indictment for 
failure of Government to provide Appellant with "speedy trial" 




ARGUMENT 


POINT_I 


THE FAILURE BY GOVERNMENT TO FURNISH 
APPELLANT WITH F.B.I. MEMORANDUM OF 
HIS OWN STATEMENT PURSUANT TO RULE 
16 (a) FEDERAL RULES OF CRIMINAL 
PROCEDURE AND TITLE 18 U. S. CODE 
3500 REQUIRED DISMISSAL OF INDICTMENT 
AND JUDGMENT OF ACQUITTAL ._ 


Rule 16 (a) of the Federal Rules of Criminal Procedure 
states: "Upon motion of a defendant the Court may order the 
attorney for the Government to permit the defendant to inspect 
and copy or photograph any relevant (1) written or recorded 
statements or confessions made by the defendant, or copies 
thereof, within the possession, custody or control of the 
Government, the existence of which is known, or by the exer¬ 
cise of due diligence may become known, to the attorney for 
the Government". 

Subdivision (g) of Rule 16 states: "If subsequent to 
compliance with an Order issued pursuant to this rule, and 
prior to or during trial, a party discovers additional material 
previously requested or ordered which is subject to discovery 
or inspection under the rule, he shall promptly notify the 
other party or his attorney or the Court of the existence 

of the additional material. If at any time during the 

# 
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course of the proceedings it is brought to the attention of 
the Court that a party has failed to comply with this rule 
or with an Order pursuant to this rule, the Court may order 
such a party to permit the discovery or inspection of materials 
not previously disclosed, grant a continuance, or prohibit the 
party from introducing in evidence the material not disclosed, 
or it may enter such other Order as it deems just under the 
circumstances. M 

The law is clear that disclosure is a duty established 
by Rule 16 providing for Court ordered discovery of written or 
recorded statements or confessions made by the defendant. 

United States v. Bryant , 439 F. 2d 642 (1971); United States 
v. Gleason , 259 F. Supp. 282 SDNY (1966); United States v. 
Burges , 297 F. Supp. 843 SDNY (1968). 

The purpose of this duty of the prosecution to dis¬ 
close such evidence to the defense is not simply to correct 
the imbalance of advantage where the prosecution may surprise 
the defense at trial with new evidence, it is also to make of 
the trial a search for truth. United States v. Bryant , supra. 

It is the duty of the Government to present its case 
against defendant fairly; a defendant has hardly had a fair 
trial if he has been denied the opportunity to discover evi¬ 
dence or information crucial to the defense. United States 




v. Baum , 482 F. 2d 1325 (2nd Cir., 1973). 

In the case at bar, the Appellant mov^d under Rule 16 
by written motion for the inspection and copying of all written 
or recorded statements or confessions made by the Appellant, 

WILLIAM JOHNSON. Said motion was argued before Hon. Edward R. 

Neaher on April 13, 1973. At that time the Government consented 
to furnish all such statements or confessions to the defendant. 

The Government complied with said motion, except that 
it failed to furnish or reveal to the Appellant or his attorney 
a three-page statement and confession dated May 30, 1972 as re¬ 
corded by Agent Joseph W. Koletar in an F.B.I. Memorandum, which 
is marked Court Exhibit 1. Said statement summarized the inter¬ 
view of Koletar with Appellant on May 26, 1972 concerning Appell¬ 
ant's alleged narcotics trafficking. 

In fact, the very first time the defense became aware 
of the existence of said statement was during the rebuttal 
testimony of Agent Koletar at'the trial on October 15, 1^74 
even though Koletar testified at the trial on the Grvernment's 
direct case on October 11, 1974 and at the "Miranda" Hearing on 
May 15, 1973 and May 16, 1973. 

It should be noted that the F.B.I. Memorandum and Inter¬ 
view dated May 30, 1972 deals with the Appellant's alleged narcotics 
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; C “ VitleS ^ the d —o* $12,000.00, his alleged 
^ake from the ba „k robbery wh . ch ^ the subj£ct ^ 

Indictment. 

Appellant submits that the use of the statement in 

question was highly oreinfHpui 

8 7 pre l udlcla l» a complete surprise to the 

defense and could have affected the Appellant's defense 

strategy as to whether or not he should have taken the stand. 

1" a fairly recent Second Circuit case which is exactly 

" P ° lnt and KhlCh “ 3S alS ° tried ^thout a jury, the Court 

eld that where there was wide discrepancy between what de- 

fendant claimed at - t-T--fai j 

cu ac trial and wh^ ho j 

nat he had stated after his 

a-est to police and had defense counsel known the contents 

° f 3 Pri ° r StatemenC > he have advised defendant not to 

the Government's failure to comply with an 
Order to furnish a copy of defendant's statement was rever- 

SlbU 6rr0r - v. Padrone, 4 06 F. 2d 560 

• 2STJJM"St”: 

paratron for trial and the defense 

where r u U is Criminal charges tha r 
his defe apparent as here that 
strategy may have been 
determined by the failure to comply 
there should be a new trial.,?here 
It IS Obvious that there was a wide 

an^cla^H between what the defend¬ 
ant claimed at trial and what he 
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stated after his arrest. United 
States v. Padrone , supra p. 561. 

Furthermore, in the case at bar, the Government also 
violated Title 18, U. S. Code 3500 in failing to disclose and 
turn over to Appellant the F.B.I. Memorandum in question dated 
May 30, 1972. As previously indicated Agent Koletar testified 
both at the "Miranda" Hearing and at the trial on the Government's 
direct case. Yet, the Government failed to comply with "3500" 
and did not produce or make known to defense counsel the exis¬ 
tence of Court Exhibit 1 until Agent Koletar testified on re¬ 
buttal on October 15, 1974. 

It is to be noted that on cross-examination of the 
Appellant at the trial, the Assistant U. S. Attorney asked 
Appellant questions concerning the May 26, 1972 interview 
relating to his narcotics trafficking (T. 173-5). During 
said cross-examination, defense counsel had no way of knowing 
what the Government was referring to by these questions since 
he was unaware of the existence of the F.B.I. Memorandum in 
question, and defense counsel was completely surprised by this 
line of questioning. 

Thus, based on the Government's failure to comply 

with Rule 16 (a) of the Federal Rules of Criminal Procedure 

and Title 18 U. S. Code 3500, it is submitted that Appellant 

was seriously prejudiced in his defense and surprised at the 

trial, which mandated dismissal of the Indictment and/or a 

judgment of acquittal by the trial judge. 

- 14 - 








POINT II 


THE FAILURE OF GOVERNMENT TO COMMUNICATE 
ITS READINESS FOR TRIAL FOR A PERIOD 
LONGER THAN SIX MONTHS FROM DATE OF AP¬ 
PELLANT'S ARREST VIOLATED THE "SPEEDY 
TRIAL RULES AND REQUIRED A DISMISSAL 
OF INDICTMENT. 


Rule 4 of this Court's Rules Regarding Prompt Dis- • 
position of Criminal Cases, effective July 5, 1971 requires 
that the Government must be ready for trial within six months 
from the date of arrest of a defendant or the charge shall be 
dismissed. 

Furthermore, where a defendant is in custody during 
this period of time, the Government must be ready for trial 
within three months from the date of arrest. 

Pursuant to Rule 50 (b) of the Federal Rules of 
Criminal Procedure, the Second Circuit Rules have been super¬ 
seded by the local rules of each District Court. Effective 
April 1, 1973, the Eastern District of New York adopted its 
Plan for Achieving Prompt Disposition of Criminal Cases. 

Under Rule 3 of said Plan, the Government must be ready for 
trial in a case of a defendant in custody within three months 
from the date of arrest and the Government must communicate 
its readiness for trial within said period. 
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Tr.e Appellant herein was arrested on April 24, 1972 
and remained in custody unable to raise bail until May 17, 
1973, a period exceeding one year. 

The Government did not indict Appellant until August 
1, 1972, more than three months after his arrest. The trial 
herein took place on October 11, 1974 and October 15, 1974, 
some two and one-half years after Appellant’s arrest. 

It is submitted that the Government never in fact 
communicated its readiness for trial to the Court or Appellant 

m 

either orally or in writing. In fact, the only discussion 
concerning a trial date occurred before Judgt Neaher on 
December 11, 1972, some seven and one-half months after 
Appellant's arrest, at a time when neither Appellant nor 
his attorney were present in Court. (T. 1-6). 

On May 15, 1973, Appellant's attorney moved to 
dismiss the Indictment based on the Government's failure to 
comply with the "speedy trial" rules. On November 23, 1973 
Judge Neaher denied said motion in his Memorandum and Order. 

Appellant submits that the two and one-half year 
delay between arrest and trial and the Government's failure 
to clearly communicate its readiness for trial violated both 
this Court's Rules Regarding Prompt Disposition of Criminal 
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Cases and the Eastern District's Plan for Achieving Prompt 
Disposition of Criminal Cases and the delay by the Government 
did not satisfy any of the "exceptional circumstances" of Rule 
5. In fact, the Government failed to transmit formal or informal 
notice that it was ready for trial to the District Court or 
Appellant prior to the trial. United States v. Scafo , 480 F. 

2d 1312 (2nd Cir., 1973); cert. den. 414 U. S. 1012; United 
States v. Pierro , 478 F. 2d 386 (2nd Cir., 1973); Hilbert v. 
Pooling , 476 F. 2d 355 (2nd Cir., 1973); United States v. 

Favaloro, 493 F. 2d 623 (2nd Cir., 1974). 

It is equally clear that the delay in the case at bar 
also violated Appellant's Sixth Amendment Rights to a "speedy 
trial" as outlined by the United States Supreme Court in 
Barker v. Wingo , 407 U. S. 514 (1972). 

Thus, the trial Court committed reversible error in 
denying Appellant's "speedy trial" motion to dismiss the In¬ 
dictment . 

CONCLUSION 

COUNTS 1 AND 2 OF THE INDICTMENT SHOULD 
BE DISMISSED OR IN THE ALTERNATIVE A 
JUDGMENT OF ACQUITTAL ENTERED. _ 


Respectfully submitted, 

ALLEN LASHLEY 

Attorney for Defendant-Appellant 
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EJB:TRP:cd 

P#723035 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNTIED STATES OR AMERICA 
-against- 
WILLIAM JOHNSON, 

Defendant. 

THE GRAND JURY CHARGES: 


X 


X 


INDICTMENT 


Cr. No. 7J_ 

(t. 18 ufecn 
T. 18 USC ! 
T. 18 USC ! 


»211 

! W 


TO 


nr 


COUNT ONE 

On or about the 29th day of February 1972, within the 
Eastern District of New York, the defendant WILLIAM JOHNSON, 
by force, violence and Intimidation, did take from the person 
and presence of employees of the Kings Lafayette Bank, 6RO 
Fultao 8treet, Brooklyn, New Tort, approximately Eighty-Nine 
Thousand Dollara (189,000,00) In United States currency, which 
money was In the care, custody, control, management and possession 
of said tank, the deposits of which being then and there Insured 
by the Federal Deposit Insurance Corporation. (Title 18 United 
States Code 52113(a) and 52). 


COUNT TWO 


On or about the 29th day of February 1972, within the 
Eastern District of New Tort, the defendant WILLIAM JOHNSON, 
by force, violence and Intimidation, did take from the peraor 
and pretence of employees of the Kings Lafayette Bonk, 650 
Fulton Street, Brooklyn, New York, approximately Eighty-Nine 
Thousand Dollars ($89,000.00) In United States currency, which 
money wee In the cere, custody, control, management end possession 
of said bank, the deposits of which being then end there Insured 
by the Federal Deposit Insurance Corporation, end In the commission 
of said act end offense the defendant WILLIAM JOHNSON did 










«snult end piece In Jeopardy the Uvea of the * forwent lone* 
•cployees tr.rru.rh the uso of .largeruua and deadly weapons, to 
wit: handfurs, (Title 1 United Etntaa Code 52113(d) and 52). 

cornrr Tm 

«> or about and between the 17th d y of January 107 a 
and the 2 th day of February 1 -72, both date* being approximate 
Inclusive, within the i>*tem District of Kew York, the 
defendant 'IbLIAM JDHEGGS, together with Jeffrey Benner. 

• ichard ay-ond Jenkins, l^-rord lavlo. Seri Rosier. r.ni 

*»ndy Ftuaeeli and S« vj*l Me Duffle, rased as 
co-consplrotora but r.ot Indicted herein, did knowingly coc- 

• plre to cor.nit an offense against the United States of America 
In violation ;f Title 1 C United States Code, J?113(«), by con- 
splrlnc to take by force, violence rnd intimidation fron the 
rrrBor * a ‘* rreser.ee of employers of the Kln{ , # Lafayette Bank, 

* - !lt3r! street, Brooklyn, Saw Tort:, e quantity of United 
Dtatea currency and other twines ->f Trlue which „ re ln th , c . re# 
custody, control, -anrge^ent and possession of said beift, the 
dep.s.t* \rtilch were then and there insured by the Federal 
Deposit Ir«urar.ce Corporation. (Title lT United States Code § 371 ). 

In furthe ranee of the said conspiracy, and to effectuate 
the objects thereof, the defer >nt WILLIAM JGHSSC?! coar.ltted 
the following 

o ▼ r a T ACTS 

1. The Crend Jury repeats and realleges cs though fully 
contained herein each and every «lle C atlon in Counts ore and two. 
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UttlTT ? STATES OP AMERICA 

t 

-against- 

t 

WILLIAM JOHNSON, 

t 

Defendant. 
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APPEARANCES i 

ROBERT A. MORSE, ESQ. 

United States Attorney, 
Eastern District of New York 
By THOMAS R. PATTISON, ESQ. 
Assistant U. S. Attorney 

ALLEB LASHLEY, ESQ., 

Attorney for Defendant 


NEAHER, District Judge. 


Defendant, Willis* Johnson, has moved to dismiss 
this action for failurs to provide hi* with a speedy trial. 
For the reasons which follow, defendant's notion is danled. 


At the time of argument, the court deferred an 
evidentiary hearing on the application pending the prep¬ 
aration of transcripts of prior proceedings which would 
enable the court to review the record and determine 
whether an evidentiary hearing was necessary. At the sane 
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tin*, the court held an en dentiary hearing upon a pending 
motion to suppress statements and property obtained from 
defendant. While that hearing dealt primarily with the 
suppression motion, some evidence relevant to the speedy 
trial question was in fact adduced in the course of testi¬ 
mony by defendant and Joel Winograd, Esq., his former 
1 

attorney. 

The court's examination of the transcripts of 
prior proceedings, as well as its own records, establishes 
the following incontrovertible facts i 

Defendant wee arrested on April 24, 1972 in 
connection with an armed robbery of the Kings Lafayette 
Bank in Brooklyn which took place on February 29, 1972. 

mas arraigned the following day, and United states 
Magistrate Catoggio appointed Mr. Winograd to represent 
him as assigned counsel and set bail in the amount of 
$2 5,000 surety. Defendant was unable to make bell and 
remained in custody until subsequently released es herein¬ 
after noted. 

Defendant first appeared before the court (the 
late Judge Roeling) 1972. The setter had 
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■’ppsrentlv been set dcvn for 3 w* -/er of indictment. 

H^wevar, defendant expressed tho 'x'lief that hi* counsel 
had Seen appointed by the F3I, stated that he had never 
rret with his counsel prior to that day and declared that 
he dvd not desire to be represented by anyone. Conse¬ 
quently, the case was marked off, as no waiver could be 
accepted under the circumstances. 

The case was next scheduled for June 19, 1972, 
again for waiver of indictment. At that time the Assistant 
United States Attorney, Thomas R. Pattison, requested that 
the matter be marked off, as there would not be a waiver. 
Judge Rosling granted the request. 

The case having meanwhile been reassigned to 
the writer, the matter was next before the court on July 
28, 1972. The government prosecutor stated that the case 
wan to have been on for a waiver and plea, but that he 
had just been informed there would be no plea. He asked 
for leave to go to the grand jury the following Tuesday, 
August 1, 1972. He further asserted that the case had not 
as yet been presented to the grand jury, because the 
government had been told "many times" that there would be 
a plea. This statement was disputed to some extent by 

3 


both defendant and his counsel. Nevertheless, neither 


defendant nor his counsel disputed the prosecutor's state¬ 
ment that they had been engaged in plea discussions ^Trans¬ 
cript, July 28, 1972, pp. 15-16). 

Defendant, through counsel, also at this ap¬ 
pearance requested a reduction in bail. The court deferred 
decision on the application until August 2, 1972. 

On August 2, an indictment having been returned, 
defendant pled not guilty. The court granted defendant's 
application for reduction in bail, and fixed bail at 
$25,000 personal surety (10% cash) to be signed by a 
member of defendant's family, an amount in which defend¬ 
ant's counsel fully concurred. The court thereupon Inquired 
whether Mr. Winograd was raady to proceed to trial. He 
replied he could not be ready within two or three weeks, 
although he could be prepared within a month or two. The 
following exchanga thereupon ensuedt 

"THE COURT« If you are not ready in two. 
three weeks, I think you had better engage in 
the usual exchange of Information if you have 
not done that already. 

•MR. WINOGRADi We have not. 

"THE COURT r And we will talk about a trial 
date after Labor Day. 
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"VCR. WINOGHAD: That is agreeable to the 
defendant. 

M KS. PATTISOK: Pine, your Honor." 

While the court had been led to believe that 
defendant could sraVe ball in the reduced amount and would 
thus be enlarged, apparently this was not done. 

The court'• records indicate that on October 75, 
1973, a trial date was set for December 11, 1972 and that 
counsel were notified. Kr. Winograd did not appear on that 
day, apparently because he was then engaged on another 
trial. However, the government prosecutor indicated he 
was ready to proceed to trial (Tr., December 11. 1972, 
pp. 4-5). A nev trial date was set for January 8. 1973. 

On January 8, Mr. Winograd applied to the court 
to be relieved as counsel. He confirmed at that time the 
Assistant's previous statements as to the prior plea 
negotiations, and that plea v&s In fact to have been 
entered upon an information (Tr., January 8, 1973. p. 4). 

He further stated he could no longer represent defendant 
due to personal and philosophical differences. 

The court then engaged in an extensive discuselon 








vith ths defendant. The defendant insisted that ha did 
not wish the assistance of counsel and Indicated he would 
conduct the trial himself (id., pp. 7-16). After Hr. 
Winograd asserted he would be unable to assist defendant 
at trial due to the previously eentlonad conflicts, the 
court questioned the prosecutor as to the government's 
position under the circumstances. Mr. Pattison expressed 
the fear that no proper trial could lie held without some 
counsel assisting defendant (.id., pp. 17-18). 

The court concurred in this conclusion, and asked 
defendant if he had any objection to the court's consulting 
with defendant's brother, an employee of the Appellate 
Division in Brooklyn, in an effort to obtain counsel to 
assist hi». Defendant stated that he had no objection 
(id-# PP* 18-21). 

Mr. Winograd thereupon requested the court to r 1 
order the government to provide defendant with necessary 
dsntal work. The court requested that s writtsn order be 
submitted and adjourned the case until January 10, 1873. 

In tha interim the court consulted defendant's 
brother and through hie contacted Allen Lash ley, Ssq., 
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who agreed to assist defendant at trial. On January 10, 

1073, the court appointed Kr. Lashley to serve as counsel 
for defendant on that basis, and granted Kr. Winograd's 
application to be relieved as counsel. The court signed 
an order requiring the government to provide defendant 
with dental services. Finally, in order to resolve doub 
in the court's mind as to his ability to stand trial, the 
court sua sponte directed defendant to submit to medical 
examination for study and report, adjourning defendant's 
trial 45 days pending a report. The court again asXed 
that an order be prepared. This order was signed on 
January 22, 1973. Defendant was thereupon transferred to 
Springfield, Missouri, for the examination. 

On March 23, 1973 the court received the psy¬ 
chiatric report, which concluded that defendant was com¬ 
petent . Counsel were informed by letter that the court 
interred to set a trial date following defendant's return 
to New York. 

On April 6, 1973 the court received s notice of 
motion by Mr. Lashley requesting a bill of particulars, 
discovery and ths suppression of evidencs. The motion was 
heand on April 13. 1973 and a trial data waa aet for May 
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7, 1973, subsequently adjourned to Kay 15, 1973, 

On May 15. 1973, Mr. Lashley r.hde a motion for 
the first time in this caoe to dismiss the indictment for 
failure to comply with the speedy trial rules. As of that 
date, the court becacfS aware that defendant was still in 
custody after his return from Springfield. He was released 
on May 17, 197i according to the records of the U. S. 
Marshals. 


Under Rule 3 of the Eastern District's "Plan for 

Achieving Prompt Disposition of Criminal Cases" ("the 

Plan"), promulgated pursuant to j?-R.Crim.P. 50(b) and made 

2 

effective April 1, 1973, the government must be ready 

for trial of a detained defendart within three months from 

the date of detention. The government must communicate 

its readiness for trial in some fashion within the three- 

3 

month period, as extended pursuant to Rule 5. Cf. S&ited 
sta tes V. Scafo. 480 F.2d 1312, 1318 (2 Cir. 1973), citing 
Uhited St ates v. Plerro, 478 P.2d 386, 389 (2 Cir. 1973). 
The preferred method is the filing of * written notice of 
readiness; however, an oral notice of readiness to the 
court and to the defendant is also accepted. Un ited <t»f 4 
v. Pierro, supra et 389 n. 3. The mere obtaining of a 
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delayed indictment is not necessarily an Indication that 
thf qovefnn«nt la ready for trial within the meaning of 
Rule 3. Cf. United States v. Scafo, supra at 13IS. 

Although defendant made hi* speedy trial motion 
on K^y IS, 1073, the time period in question involves at 
post a seven and one—half month period from April 24, the 
date of defendant's arrest, to December 11, 1972 when the 

government flatly indicated to the court it* readiness for 

4 

trial on the record. 

The transcripts of defendant'* court proceeding* 
rraVe clear that 

(1) between April 24, 1972 and July 28, 1972 
plea negotiation* were going on premised on defendant'* 
proposed waiver of an indictment, and involving the possi¬ 
bility of KARA treatment for him. The existence of these 
negotiations was confirmed by Hr. tflnogred an January 8, 
1973 and Hay 16, 1973. 

However, defendant apparently contends that 
Kinogrnd did not adequately represent him and that he 
should not be bound by Winograd's affirmation. 

The court sees no occasion to rule on the 
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question of whether a defendant can be bound by the actions 
of an attorney who the defendant docs not wish to have as 

counsel. 

Defendant's own testimony on May 16, 1973 clearly 
indicated that he had in fact negotiated with the govern¬ 
ment, that he was going along with the government and 
•playing games" with it (Tr., May 16, 1973, p. 70S) until 
the birth of a child expected by his wife. And that he 
stated in June 1972 that he might be a witness for the 
government, if he was allowed to taIX to his wife (_Ld., 
p. 207). This occasioned the government's delay in seeding 
an indictment against defendant until August 2, 1972. 

(2) July 28 - August 2, 1972. The court de¬ 
ferred decision on defendant's motion to reduce bail to 
allow the government the opportunity to the government to 
seefc an indictment against him. 

(3) August 2 - December 11, 1972. Having 
granted a motion to reduce bail which Wlnograd and defend¬ 
ant led the court to believe could and wot Id be met, the 
court with their consent or acquiescence adjourned fixing 
a trial date until after Labor Day. neither Wlnograd nor 
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defendant ever formally requested an immediate trial .’.ate. 
The court, being under the Impression that defendant was 
no longer incarcerated and, due to the waiver of an - os- 
mediate trial on August 2, 1972. did not set such a date 
until October 25, 1972, when it scheduled a trial on 
December 11, 1972. 

Assuming defendant is bound by the representation 
of Mr. Winograd, thia delay may be attributed to him. 
Assuming defendant must not be bound because of his sub¬ 
jective feelings and attitudes toward Winograd, he is 
bound by his o am inactivity. It was up to defendant to 
apprise the court that Winograd was not his counsel and 
that he was insistent on a speedy trial despite the 
earlier waiver in court by Winograd and himself. 

In aura the court concludes that there is no 
doubt that any and all delay in this case between April 
24, 1972 and December 11, 1972 was excusable, having 
resulted from defendant's gamesmanship and consent, 
■egotiations with the government concerning cooperation 
by the defendant; as well as a disposition by plsa consti¬ 
tutes an exceptional circumstance under Rule 5(h), and 
the period of time in which such negotiations occurred is 




excluded from the computation of time specified in Rule 3. 

Cf. United states v. Valot , 381 P.?d 77 . 74-25 [7 Cir. 

1973). The consent to a two— month adjournment (and only 

then for the setting of a trial date) constitutes an 

excluded period under Rule 5(b), Hence the government was 

indeed ready for trial within the relevant period under 

6 

Rule 3 of the Plan, as extended by Rule 5. 


The court also notes that defendant’s bail was 
in fact reduced on August 2, 1972, to a figure which i* 
was claimed defendant could meet. This reduction would 
have cosiplied with the mandates of Rule 3, in the event 
the government had not been ready for trial within the 
applicable period. Rule 3 does not on its face require 
dismissal of an action for tha government’s failure to be 
ready, see n. 3 supra . 


Finally, since the government was ready for 
trial under the relevant period in Rule 3, it was ready 

for trial a fortiori within the applicable period under 

7 

Rule 4. 


Accordingly, defendant's motion to dismiss the 
indictment is denied. 


Datedi Brooklyn, M.T. 

Hovember 73, 1973 



0. 8. D. J. 
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f o o t s q t 

In the cour 3 C of this hear no °n i r> -nd !■■>, the ...'-".ir. 
in 1 in. it ing testimony to the suppression notion made 
reference to a future hearing mri the speedy trial notion. 
Such stater.ents were impliedly conditioned upon a curing 
that an evident lair/- hearing was required. 


Rule 3 of the Plan provides: 

"3. Detained defendants: Trial readi¬ 
ness and effect of non-coerpliance. 

"In cases where a defendant is detained, 
the government must be ready for trial within 
ninety days from, the date of detention. If 
the government Is not ready for trial within 
euch time, and if the defendant i3 charged 
only with non-capital offenses, the defendant 
■hall be released upon bond or his own recog¬ 
nisance or upon such other conditions as the 
district court may determine, unless there Is 
a showing of exceptional circuirstances justi¬ 
fying the continued detention of the defendant, 
and then the detention shall continue only for 
eo long as is necessary. This shall not apply 
to any defendant who ie serving a term of im¬ 
prisonment for another offense, nor to any 
defendant who, subsequent to release under 
this rule, has been charged with another crime 
or has violated the conditions of his release." 

Thia rule is identical to Rule 3 of the Second Circuit 
Rules Regarding Prompt Disposition of Criminal Cases 
which went into effect on July 5, 1971 and were super¬ 
seded on April 1, 1973 by the Plan. 


3 Rule 5 contains a number of periods which should be ex¬ 
cluded " [ i 1 n cm.outing the time within which the govern¬ 
ment should be ready for trial under rules 3 and 4. . . 
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Vfhile December 11. 1972 is the first date that toe 
q over rune nt' s readiness was formally conveyed to * 
court, it is quite possible that such notice wrs pro¬ 
vided ’t in earlier time inforirally. However, n view 
of th* court's findings herein, it sees no need to tube 
evidence on this possibility. 


The court further notes that the delays in this case 
subsequent to the government's notice of readiness were 
occasioned as followst 

(1) On December 11, 1972, a trial 1 Le 

was set for January 8 , 1973 — due to the en¬ 
gagements of the court and government prose¬ 
cutor, and defendant's counsel. 

(2) January 8 to January 10, 1973 due 
to the substitution of counsel. 

(3) January 10, 1973 to April 1973, due 
to the transfer of defendant for examination 
by order of the court. 

(4) April 1973 to May 15, 1973 due to 
prior engagements and adjournments on consent. 

(5) May 15, 1973 to present, due to 
these pending motions occasioned by the court's 
awaiting various submissions and the press of 
other court business. 


6 The court interprets the Plan as not requiring that the 
government move for a 5(h) extension of the three-month 
period prior to the extension cf the period. Cf. Un ited 
States v. Rolli ns , 475 P.2d 1108 (2 Cir. 1973). Although 
Rollins involved a claim under the former Rule 4 of the 
Second Circuit 3peedy Trial Rules, and although the 
court noted that the new Rule 4 specifically dispensed 
with requiring a prior motion for an extension, the 
court believes that the reasoning in Rolli ns compels its 
conclusion that such a motion is not require* under 
Rule 3. 


14 





Moreover, in the cLrcuirstances of this cue, where 
*-he exceptional circuit stance occasioning the delay was 
defendant's gar&esiranship, the court believes that defend 
'.nt should be estopped free, relying on any failure to 
requoat an extension prior to expiration of the period. 

As previously indicated, the delay after August 2 , 
1072, excluded under 5(b), resulted from a continuance 
granted at the request of or with the consent of the 
defendant, or his attorney. 



UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 
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UNITED STATES OF AMERICA 
-aga inst- 
WILLIAK JOHNSON, 

Defendant. 


APPEARANCES: 

ROBERT A. MORSE, ESQ. 

United States Attorney, 

Eastern District of New York 
By THOMAS R. PATTI3ON, ESQ. 

Assistant U. S. Attorney 

ALLEN LASHLFY, ESQ., 

Attorney for Defendant 

NEAHPR, District Judge. 

Defendant William Johnson, charged with armed 
bank robbery of the Kings Lafayette Bank on Pebruary 2 9, 
1977, has moved in general terms to suppress statements 
and property "illegally taken and seised by the United 
States." No papers were filed specifically delineating 
the legal theories underlying defendant's motion, but at 
the evidentiary hearing, referred to ae a Miranda hearing 
by defense counsel, allegations of the denial of 
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defendant's fifth and sixth amendment rights ware asserted. 
Aft er careful review of the evidence adduced, the court 
in convinced that defendant's fifth and sixth amendment 
rights were not violated and that no basis exists for sup¬ 
pressing statements he made to law enforcement officers 
following hie indictment, except as hereinafter indicated. 

Testimony was heard from four witnesses: former 
lav York City Detective Robert J. Killie (now with the 
Korean of Custoans), PBI Special Agent Joseph W. Koleter, 
Joel.Winogred, Esq., defendant's former counsel, and the 

defendant himself. 

The court notes at the outset that it found the 
officers' testimony totally credible. By contrast, the 
court disbelieved the defendant in most respects, finding 
■noli of his tsstimony illogical, unconvincing, and clearly 
mt odds with his high degree of intelligence. 

The evidentiary hearing revealed the following: 

On April 24, 1972, at approximately 1:00 p.su. 
Detective Killie and Agent Koletar, together with 
Bstsetiva Hodgson went to 696 Seretoga Avenue in Brooklyn 
and knocked on a door on the second floor. Defendant 
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opened the door and Killie Identified himself. Defendant 
stated, "I’ve been expecting you." Detective H^vlcson 
then *-ead n printed statement of rights form to defendant 
Killie asked defendant to accocipany the officers to the 
11th District Robbery Squad Office in the 76th Precinct. 
Defendant agreed to do so. 

At the squad office, defendant was again read a 
statement of rights form by Agent Koletar. Defendant 
read the form himself. At 2i04 p.m. defendant stated 
that he fully understood his rights, was willing to be 
interviewed, but declined to sign the form. 

Agent Koletar interviewed defendant for approxi 
mately two hours. Johnson agreed to give a written 
statement, and was again read a written statement of 
rights. At 4i43 p.m. defendant read the form himself 
and signed it. 

Agent Koletar took and transcribed a formal 
statement from defendant, at the end of which defendant 
wrote a paragraph dictatad by Koletar that he waa giving 
■a free and voluntary" statement to Koletar. He signed 
the statement at approximately 6t00 p.m. 


In the coarse of the interview on April 24. 
foretime between 3*00 p.m. and 4:40 p.m. defendant was 


allowed to rr^aVe a telephone call. 

Defendant was then brought to the New York 
Office of the F3I for processing and subsequently taken to 
the Federal House of Detention. 

During the course of defendant's interview he 
was neither threatened, coerced, induced, or tricked into 
answering questions, signing a statement or waiving his 
rights. Defendant wss not under any mental disability. 

The court specifically rejects defendant's testimony that 
he was under the influence of drugs at the times in 
question. 

The next day, April ?5, 197?. following defend 

ant's arraignment before United States Magistrate 

Catoggio, Agent Koletar conferred with Joel Wlnograd. 

Esq., counsel appointed for defendant by the Magistrate. 

After informing Wlnograd of defendant's "cooperative 

attitude," Koletar requested Hinograd'e permission to 

further interview the defendant. Wlnograd agreed and 

1 

said that there was no need for him to be present. 
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Koletar inter - / tewed defendant on Kay 1, 1972 
in the Marshal's office of this courthouse. Koletar 
read to defendant and presented to him an interrogation 
and advice of rights font. Defendant stated he understood 
that he was going to be interviewed and signed the form. 

At this meeting defendant was shown eix photographs of 
other suspected participants in the bank robbery and made 
an identification of one of them. Defendant also signed 
a statement at that time. Mr. Winograd unquestionably was 
aware of this interview, since he admitted to receiving 
one or two calls from Assistant U. 3. Attorney Pattison 
concerning such neetings. 

Defendant was transported on May 3, 197? to the 
Bureau of Criminal Identification of the N.Y.C.P.D. under 
a court order to view rug shots and photographs. He was 
shown six photographs of women, one of which he identified. 
He signed the reverse side of the photograph, as well as 
a short written statement. Mr. Winograd had specifically 
discussed this meeting with Mr. Pattison. 

Another interviaw was held in thia courthouse 
with defendant on May 26, 1972, without hie counsel. 

Agent Koletar explained to defendant the purpose of the 
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interview and orally advised him of his rights. Defendant 
itated that he understood his rights and was willing to 
proceed. He vn 3 again shown six photographs, one of which 
he identified. He signed a statement concerning the 
identification. 



Defendant apparently contends that an interview 
with a defendant who has counsel in the absence of that 
counsel is per se violative of the defendant’s constitu- 
tional rights, evidently relying on the principles of 
M asslah v. Unite d States , 377 U.S. 201 (1964). 

There is some authority for the view that the 
Passiah protection cannot be waived, see, e.g., Uni ted 
States v. Massimo, 432 F.2d 324, 327 (2 Cir.) (Friendly, 
C.J. dissenting), cert, denied. 400 U.S. 1022 (1971). 
However, the Court of Appeals in this Circuit has never 
extended Massiah to this extent. Id.* »t -27 n. 1; United 
States ex _re l . Lope* v. Zeller . 344 F.Supp. 10*>0, 10*>4 
(S.D.N.Y.). cert, denied, 409 U.S. 1049 (1972). 

In Loper. Judge FranVel assumed that Maw slah 
protection right be waived but found a waiver lacVing. He 

t 

concluded that a 
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casual and relatively perfunctory invitation 
to a Miranda-style waiver Ls insufficient. 
When an indictment has come down, riveting 
tightly the critical right to counsel, a 
waiver of that right requires the clearest 
and most explicit explanation and understand¬ 
ing of what is being given up. Lpgejr. s upr a 
at 1054. 


nere, it is clear that there was a reasoned 
waiver by both defendant and his counsel to any rights 
to have counsel present or to remain silent, at least as 
to the interviews on May 1 and 3. Compare United States 
v. Wedra, 343 P.Jupp. 1183 (3.D.M.Y. 1977). However, the 
court is unable to find a clear waiver concerning the 
interview of May 76, 1973, despite some supportive 
evidence. 


The purpose of the waiver by defendant and hia 
counsel was to improve defendant's position in relation to 
a possible disposition of the charges against him. Cf. 
R icha rdson v. HcMan n# 340 F.Supp. 136 (S.D.M.Y. 1971). 

And this purpose which was manifest throughout the period 
in controversy cannot be altered after the fact by claims 
of defendant that he was only playing games with the 
authoritles. 

Massinh was aimed at situations where law 
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enforcement authorities have deliberately elicited n- 
criirinating statements from a defendant by direct inter — 
rogation or by surreptitious means. It is clear to the 
court that Mass Lah was not aimed at a situation where a 
defendant end his counsel cooperate with law enforcement 
officials in the hope of a favorable disposition. Frrther, 
while the dent ifications and statements may have been 
incriminatory as to defendant, they were essentially 
sought by law enforcement officers investigating the 
participation of others In the activity alleged to have 
been committed by defendant. 

In sum, the court concludes that: 

(1) defendant was fully and repeatedly 
warned of his Miranda rights and defendant 
understood those warnings; 

(2) defendant knowingly, voluntarily 
and intelligently waived those right* on 
kpril 74, 1972; 

(3) defendant *nd hie counsel clearly, 
knowingly, explicitly, arid voluntarily waived 
*ny rights with respect to the meetings on 
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May 1 and 3, but not with respect to that 
of May 36. 


Accordingly, the court grants defendant's motion 
as to the May ?6 interview, but denies it in all other 
respects. 


So ordered. 


/s/ EDWARD R. NEARER 

0. 3. D. J. 


Datedt Brooklyn, M.Y. 

December 5, 1973 
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As to post-arrest interviews. Kr. Winograd, defendant's 
counsel, stated that following the arraignment he had 
spoken with the Assistant U.S. Attorney, Thomas Pattison. 
or with the FBI agent, authorising them to speak to 
defendant concerning possible cooperation. He further 
recalled having specifically discussed defendant's being 
brought on Kay 3 to the Bureau of Criminal Identification 
to look at mug shots. He also said he had told Mr. 
pattiaon that there was no need for him to be present at 
an interview with defendant. He was aware of "at least 
two and maybe three contacts" with defendant. He referred 
to a telephone call from Mr . Pattison on one or two of 
those occasions. Consequently, Mr. Winograd admitted 
giving permission on April ?5 for the May 1 meeting and 
sIso for the Kay 3 interview. 

Kr. Winograd further acknowledged that he expected 
interviews with the defendant might extend over a period 

of ssvwral weeks. 

Ths court concludes that Mr. Winograd gave specific 
authorisation for the May 1 and May 3 interviews, but 
that there was no explicit permission for that of May ?5, 
despite possible inferences to the contrary. 



UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 

-against- - 

WILLIAM JOHNSON, . 

Defendant. : 

APPEARANCES: 

DAVID G. TRACER, ESQ. 

United States Attorney, 

Eastern District of New York 
By THOMAS R. PATTISON, ESQ. 

Assistant U.S. Attorney 

ALLEN LASIILEY, ESQ. 

Attorney for DefencSant 

NEAHER, District Judge. 

The defendant, William Johnson, having waived 
trial by jury, was tried by the court on an indictment 
charging him alone with bank robbery in two counts. 18 
U.S.C. §§2113(a) and (d) and §2. it was stipulated as 
fact at the outset, in lieu of witnesses to be called by 
the government, that on February 29, 1972, the Kings 
Lafayette Bank, 650 Fulton Street, Brooklyn, New York, was 
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robbed of approximately $89,000 by five armed males, the 
band’s deposits being then insured by the Federal Deposit 
lnsmonce Corporation. It was also stipulated that there 
were no eyewitness identifications of the defendant as one 
of the bank robbers. The crucial question to be determined 
at trial was whether defendant had confessed his participa¬ 
tion in the robbery beyond a reasonable dc lbt by voluntary 
statements made to the officers who had arrested him. 

The government's evidence, aside from the stipula¬ 
tion of facts, consisted solely of the testimony of the 

arresting officers and certain documents and photographs 

2 

bearing defendant's signature and other writing by .im. 

In summary, that evidence, if fully credited, established 
the following facts: 

On April 24, 1972, prior to 2:00 p.m., F.B.I. 
Special Agent Joseph Koletar, accompanied by New York City 
Detectives Richard Hodgson and Robert Killie, went to 
defendant's . partment at 898 Saratoga Avenue ir Brooklyn 
to place him under arrest. In response to their knock, 
defendant opened the door and, after the officers identified 
themselves, indicated he was expecting them. After being 






informed of his rights, defendant accompanied the officers 
to the 76th police precinct. There he was again advised 
of his rights and stated his willingness to talk to Agent 
Koletar about the Kings Lafayette Bank robbery, although 
declining to sign the waiver of rights included in a 
standard F.B.I. "Interrogation: Advice of Rights" form 
presented to him. Then for one and a half to two hours 
he gave a detailed narration of the bank robbery. 

With defendant’s agreement, his verbal statement 
was reduced to written form by Agent Koletar and signed by 
defendant, at which time he also agreed to sign the 
"Interrogation: Advice of Rights" form and did so. In 
that statement dated "4/24/72," time "4:40 P.M.," Govern¬ 
ment's Exh. 3, the defendant admitted: 

"I helped rob the Kings Lafayette Bank, 

650 Fulton Street, Brooklyn, New York on Feb¬ 
ruary 29, 1972. My job in the robbery was to 
stand guard over bank employees at the front 
of the bank. During the robbery I held my hand 
in my pocket as if I had a gun. A money ship¬ 
ment in a canvas bag was taken from the bank. 

"Later the same day, I received about 
$12,000.00 in United Stat~s currency for my 
part in the robbery, th-'** money having come 
from the bank." 

Although the entire statement was in Agent Koletar's 
handwriting, it concluded with a statement and signature 

3 



admittedly in defendant’s handwriting, which read: 

"I have read this statement, consisting of this 
and one other page, which I have initialed, and 

it is true and correct." 

The four succeeding pages of Government’s Exh. I, 

also in Koletar’s handwriting, recite the details of the 

planning and execution of the bank robbery, the names of 

the other participants, their activities in the bank, and 

the manner of the getaway and distribution of the loot. 

Identified by defendant as other participants in the robbery 

were Mervin Cecil Barry, Edward Davis, Jeffrey Patrick 

Bonner, Randy Russell and Earl Rozier, who remained ou J . side 

as lookout with the then unidentified driver of the getaway 
3 

car. This portion of the statement was also concluded by 
a sentence in defendant's clearly written handwriting, 
acknowledging that it was "true and correct," followed by 
his signature. 

During the interview at about 3:00 p.m., defend¬ 
ant was permitted to and did make a telephone call. 
Throughout the interview defendant was cooperative, was 
able to read and write, spoke without slurred speech and 
exhibited no needle marks or other evidence of recent drug 
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intake. At no time was he threatened or coerced. At 
the conclusion of the interview about 6:00 p.m., he was 
taken by the arresting officers to f.B.I. headquarters ir. 
Manhattan where he went through the usual processing, after 
which he was lodged at the Federal Detention Center. 

On the next morning, April 25, 1972, defendant 
was arraigned before a United States Magistrate who assigned 
Joel Winograd, Esq., to represent him. In defendant's 
presence. Agent Koletar at that time informed Winograd of 
the defendant's cooperation of the day before and obtained 
Winograd 1 s concent to the officers* seeing defendant "in 
the future" for the purpose of showing him photographs to 
further identify members of the bank robbery group. 

On May 1, 1972, pursuant to the foregoing ar¬ 
rangement, Agent Koletar and Detective Hodgson met with 
defendant in the detention room in this courthouse. On that 
occasion, in the absence of his counsel, defendant signed 
an "Interrogation: Advice of Rights" form including a waiver 
of rights. Government's Exh. 4. He was shown a group of 
six photographs from which he selected one, placing his 
signature a. t - the date "1 May 1972" on the back. Government's 
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Fxh. 5. Defendant did not know the man's name but iden¬ 
tified him as being present in the Davis apartment when 
the bank lcct was split up. After being informed that the 
man was Virgil Lee Wood3, defendant signed a statement 
admitting that Woods had observed defendant receiving his 
share and that he gave Woods several hundred dollars from 
that share when Woods asked for it. Government's Exh. 8. 

Two days later, on May 3, 1972, defendant was 
taken by Agent Koletar and Detective Hodgson to the Bureau 
of Criminal Identification of the New York City Police 
Department for the purpose of attempting to identify the 
driver of the getaway car. After examining numerous 
photographs defendant was unable to make a definite identi¬ 
fication. On that occasion he was also shown a group of 

/ 

six photographs.of females and identified a woman whom he 
had seen with Davis and Bonner shortly after the robbery, 
although he did not know her name. After being informed 
by Agent Koletar that she was Trudy Regester, the sister 
of Edward Davis' wife, defendant, in the absence of counsel, 
signed a statement prepared by Agent Koletar identifying her 
as a woman who had conversed with two of the bank robbers, 

Bonner and Barry, in the Davis apartment during the 

6 







In addition to 


distribution of the; money from the buni, 
his signature, the statement bote a sentence in his own 
handwriting acTcnowxeclging it to ue "tr'ie i-au correct 11 *v 
also placed his name and the date "3 May - 72" on r.he bach 
of the photograph. Government's Exhs. 7 and 0. 

Following the denial of a motion for acquittal 
based upon the asserted insufficiency of the government's 
evidence, defendant, who has no prior criminal record, 
testified in his own defense. He is a Sergeant E~5 in J ,-j 
U nited States Army, having enlisted at age 18 after com¬ 
pleting high school some fourteen years ago. lie h-i* bee- 
decorated for extended combat service and wounds received 
in Vietnam and Cambodia. During service he completed two 
years of college level studies equivalent to an associate 
degree in liberal arts. He also acquired a drug habit ir. 
Vietnam in 1965 and was eventually returned to the United 
States. He is presently stationed at Fort Dix, New Jersey, 
pending the outcome of this criminal case. 

Although he admitted signing his name, placing 
his initials and writing the statements that he had read 
the contents of Government's Exhs. 3, 4, 6 and 8, he flatly 
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uvniod oi:y pu • ’ cio.-tc ion in the Kings Lafayette Bank 
robbery. 

Accord:! ..g to clefcmdant’s direct testimony, the 
tv;o city detec- i. /os came to his apartment about 11:00 a.m. 
on April 24, l‘J72, when he '-’as "shooting some heroin" with 
three other companions. He was told to get dressed, was 
not informed of any rights and did not meet Agent Koletar 
until taken downstairs to the automobile in which Kcletar 
was seated with a drug informant whom defendant recognized. 

At the 76th precinct, he testified, it was the 
officers who knew all the details about the bank robbery 
and did all the talking, merely asking him whether he knew 
this or that individual. Later, when Agent Koletar had 
completed writing, he was asked to sign certain papers, wh'ch 
he obediently did without reading them. Although he had 
asked to call his wife, who was at work, he was not permitted 
to do so until 5:25 p.m., when it was too late to get her 
at the office. He was then taken to F.B.I. headquarters, 
where he remained until he was finally brought to the 
Federal Detention Center at about 9:00 p.m. There he ob¬ 
tained a "tab" of methadone from a fellow inmate. He did 






not receive . iethadcr.e from the prison authorities until 
hh ■ i:v.it iTioining, just before he v»as brought over to the 

Un i. ':*?<! : r -._ iron l\ t g L.-.tr-- r:«* rvur t . 

At the Magistrate’s proceedings, he testified a 
man came up and inc reduced himself as Mr. Winograd, saying 
he was there to represent him. Defendant had noticed this 
man previously speaking to Agent Koletar and the police 
officers. Winograd told defendant that he had been informc 
of his cooperation and said defendant should continue to 
cooperate with the officers and everything would be all 
right; that they would take care of getting him drug treat¬ 
ment. Defendant testified ha told Winograd "You're really 
taking me for an idiot" and told him he didn't want Wino¬ 
grad to talk to him again. 

However, on two subsequent occasions when defend¬ 
ant was shown photographs by the officers, he selected 
pictures of people he recognized and signed his name on the 
back. Government's Exhs. 5 and 7. He recalled also anothe 
occasion when Agent Koletar brought some federal narcotics 
agents to see him. They wanted him to work for them, "to 
go out into the street and secure information about who's 




selling and trafficking in narcotics." He told them 
"they're out of their mind." Nevertheless, they gave him 
a card "should I change my mind." 

On cross-examination, he enlarged upon his direct 

admissions to knowing Edward Davis — the apparent leader 

of the bank robbers — and having been asked by Davis in 

the middle of January 1972 whether he wanted to take part 

in the bank robbery. Defendant says he told Davis "he was 

crazy." Nevertheless, he was later approached again by 

Mervin Barry — one of the bank robbers — and went with 

Barry to Davis* apartment, which was just around the corner 

from where defendant lived. There were others present and 

more talk about the proposed robbery and the need to get 

« 

guns, but defendant just "laughed" about it all. 

He was also queried about his direct testimony 
concerning the interview with the federal drug agents he 
had mentioned, but denied he had acted as a drug runner for 
an individual named Richie Garbellotto or had told Agent 
Koletar that he had used his share of the proceeds of the 
bank robbery to pay off Garbellotto. 

Agent Koletar was recalled as *\.e government’s 





rebuttal witness. He testified that on May 2G, 1972 — 
a month after defendant's arrest — he interviewed defendant 
concerning narcotics traffic information defenda;:c told him 
he had. On the basis of that interview Koletar had pre¬ 
pared a detailed three-page memorandum dated May 30, 1972, 
addressed to the F.B.I.'s Special Agent in Charge for 
refcrral to the Bureau of Narcotics and Dangerous Drugs and 
to the Criminal Investigation Division of the United States 
Army. 

According to Koletar, defendant identified 
GarbeHotto as an acquaintance for whom defendant had acted 
as a courier in delivering narcotics. On one occasion, 
however, defendant got rid of a package of narcotics be¬ 
cause he believed he was being set up. GarbeHotto demanded 
payment or production of the package. Defendant told 
Koletar he had used part of the $12,000 proceeds from the 
Kings Lafayette Bank robbery to pay off GarbeHotto. 

The government marked the May 26, 1972 memorandum 
for identification (Government's Exh. 11) and turned it over 
to defense counsel for use in cross-examining Koletar on 
his rebuttal testimony. That cross-examination developed 
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that til? mem or an dorr. was not prepared fox* use in the case 
b'ic only for intelligent a value a 'd that Koletar was un- 
I imili.ir with the uj.* taada of it thereafter. Eecause of 
defense objections, the memorandum was subsequently marked 
Court t k:h. 1 for consideration by the court in passing on 
those objections and ruling on the defendant's renewed motion 
for acquittal. 

Defendant asks that "a judgment of not guilty be 
entered in the interests of justice", contending that the 
trial produced no evidence through eyewitnesses, photographs 
or any witnesses whatsoever that the defendant was at the 
Kings Lafayette Bank or participated in the robbery. Such 
evidence is wholly unnecessary, however, when, as here, it 
is shown by stipulated facts that a crime has been committed. 
No further corroboration of the defendant's confession is 
required. See Opp? r v. U nited States , 348 U.S. 84, 93 (1954); 
United States v. Braverman , 376 F.2d 249, 253 (2 Cir. 1967). 
Here, the court had already denied defendant's motion to 
suppress the written statement confessing to his involvement 
in the bank robbery (Government's Exh. 3), n. 2 supra . It 
was, of course, open to the defendant to renew at trial his 
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challenge to the voluntariness of the confession or its leek 
of factual veracity. Indeed, he had no other choice, for 
without contradicting evidence, the court would have been 
constrained in the circumstances to accept the confession 
as the best evidence of guilt beyond a reasonable doubt. 

Deftndant chose to challenge the credibility of his 
confession by substantially repeating testimony he had given 
at the prior suppression hearing concerning the c ire urns tar.ces 
of his arrest, the interview" at the 76th precinct and sub¬ 
sequent contacts with Agent Koletar and the detectives, all 
designed to show that he had acted without understanding and 
under coercive influences. He thereby placed his own credi¬ 
bility in issue and exposed himself to the damaging revelation, 

% 

noted 8bove, made to Agent Koletar a month after his arrest 
and while he was purporting to cooperate in furnishing infor¬ 
mation about narcotics trafficking. Defendant opened the 
door to that testimony by his own statements on direct con- 
cerning his being interviewed by agents from the Bureau of 
Narcotics and his later denial on cross-examination that he 
had anything to do with Richie Garbellotto. 

Recognizing the damaging effect of the government's 
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rebuttal evidence and i.LS written . mn.- d: nent iCourt 
defendant has made the exhibit the fecal point of j feur- 
pronged attack, lie argues (1) that he die nut e t .-i - -• - 

to the receipt of his later statement to Koletar as testi. 1 
to on rebuttal; (2) that the government had withheld dis¬ 
closure of this recorded statement of defendant despite a 
prior motion under Rule 16 which had requested all such 
statements in the possession of the government; (3) that 
Court Exh. 1 was a report by Agent Koletar which contained 
information about the case and should have been turned over 
as § 3500 material after Agent Koletar's direct examination 
had been completed; and (4) such evidence should in no eve _ t 
have been admitted because of the court's prior ruling 

I 

suppressing all statements by defendant taken from him after 
May 3, 1972, and particularly a separate statement he sigr.sd 
dated May 26, 1972, relating to another group of photographs 
of suspected participants in the bank robbery. 

As already indicated, contention (1) is without 
merit. His direct testimony concerning an interview with 
federal narcotics agents and Koletar concerning the infor¬ 
mation set forth in Court Exh. 1 clearly opened the door far 
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government <• uast' to ask him questions about his knowlecge 
of Richie Carbellotco and drug dealings with him, as beer eg 
upon the credibility of his denial of participation in the 
bank robbery no which he lad confessed. 

Defendant's contentions (2) and (3) above raise 
a more serious question with their suggestion that the 
government seriously breached its obligation to furnish de¬ 
fense counsel prior to trial with all statements made by de¬ 
fendant the government knew to exist. The government argues 
that Court Exh. ? is merely an internal memorandum having no 
relation to this case; and further, that it had no intention 
of using such a memorandum at trial and therefore held nothing 

back it expected to use. Moreover, the government points out, 

« 

defendant can hardly claim complete surprise since he testi¬ 
fied at the suppression hearing and referred to Agent Koletar's 

4 

taking notes as to his narcotics dealings. 

United States v. Padrone , 406 F.2d 560 (2 Cir. 1969), 
on which defendant mainly relies, held it was reversible error 
for the government not to furnish a copy of a statement made 
by defendant as required by a court order. Although the 
government's failure in that case was inadvertent, the court 
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regards. iv as so s-mious j detriment to the preparatio . 
foi trial and m.e tie;:.■*. ■■>..■* or serious criminal charges" as 
to warrant a ne.; trie.'. vlv.-r s it Is apparent . . . that . . . 
defence strategy may have \>een determined by the failure to 
comply. . . " id. at 561, 


Here the government cannot claim inadvertence. 

It made a deliberate decision to withhold Court Exh. 1, even 
though in the good faith be .ief mat this was required by 
the court s earlier order suppressing any statements made 
after May 3, 1972. The difficulty with the government's 
contention is that an order prohibiting the government from 
using statements at a trial does net relieve the government 
of its obligation to make .ill statements of the defendant 
available to the defense prior to trial. As was recently 
pointed out in United State s v. Pcrcevault . 490 F.2d 126 
(2 Cir. 1974), [cjommon sense and judicial experience teach 
that a defendant's prior statements in the possession of 
the government may be the single most crucial factor in the 
defendant's preparation for trial." 


Defense counsel here asserts -- and the court has 
no reason to doubt him -- that the use of the statement in 
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Court i>xh. 1 on rebuttal came as a complete surprise. He 
points out that he had no knowledge of it until governr. 2 nt 
counsel turned it over for his use on the rebuttal cross- 
examination. Defense counsel understandably views the 
memorandum as "highly prejudicial" and states that it could 
//ell have affected defense strategy as to whether or not 
defendant should have taken the stand, or even if he did, 
whether narcotics should have been mentioned on the direct 
examination. It is essentially for these reasons that defen¬ 
dant urges the court to direct an acquittal "in the interests 
of justice." 


The court in Padrone , supra , did not go that far; 
nor did it do so in United States v. Baum . 482 F.2d 1333 
(2 Cir. 1973) , where it severely criticized a government 


prosecutor for unjustifiably withholding disclosure of the 
identity of a prospective witness whose testimony was as 
equally crucial to the defense as it was to the government. 

In each case a new trial was directed because of the apparent 
prejudice to the defense. 


i' 

». 


Here, prejudice is claimed but not demonstrated. 

i 

Must a new trial be granted simply because of the prosecutor's 

li i 
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error? United States v. Crisona . 416 F.2d 107 (2 Cir. 1969), 
would scorn to support a negative response. There, although 
holding that a deiendant's pre-arrest statements made cn 
tapes were "statements'* under Rule 16(a), F.R.Crim.P., that 
should have been disclosed to the defense, the court denied 
a new trial because the "failure to make them available was 
not in fact harmful." Id. at 115. 


In this case, the defendant had no option not to 
testify. He was virtually compelled to take the stand to 
overcome the convincing force of a prior written statement, 
confessing his part in the robbery, the truth and correctness 
of which he had acknowledged ir his own handwriting. Gov- 

I 

i 

ernment s Exh. 3. He also admitted writing the "true and 
correct statement and signing his name to the other state¬ 
ments and photographic exhibits in evidence. His attempt 
to dispel the force of these admissions by giving his version 
of the arrest and interviews added nothing to his prior 
ts -timony at the suppression hearing. 





At the hearing and again at trial, the court found 
defendant to be an intelligent, shrewd, forceful and articulate 
man, whose lengthy Army career and combat service was wholly 







inconsistent with his effort to portray himself as beclouded 
by narcotics end submissive to the overpowering influence 
of Agent Koletar and the two detectives. His own account 
of his observations and actions the next morning at the 
Magistrate's proceedings served only to complete the picture 
of a man completely in control of his faculties who fully 
understood what was going on. 

However questionable the government's conduct in 
not disclosing Court Exh. 1 until rebuttal, testimony of 
defendant's oral statements to Agent Koletar a month after 
his arrest, which were consistent with his admission of guilt 
on the day of his arrest, is clearly admissible on the issue 
of credibility. Harris v. New York , 401 U.S. 222 (1971); 
United States- v. Caynor , 472 F.2d 899, (2 Cir. 1973). 

For the foregoing reasons, the court is satisfied 
beyond a reasonable doubt that defendant's confession. 
Government's Exh. 3, was voluntarily made after he had been 
informed of his constitutional rights and that it truly 
reflects his guilt beyond a reasonable doubt of the charges 
set forth in Counts One and Two"* of the indictment. 
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The defendant is found guilty on Count One and 


Count Two of the jvdictnont. Count Three is dismissed. 

R. \UUJULi, 

U. S. D. J. 


Bated: Brooklyn, New York 
March /j, 1975 


O 


ji 

i 








/ 
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1 A third count charged Johnson with conspiracy to rob 
the bank, 18 U.S.C. §371, but since the waiver of 
jury trial expressly extends only to the specified 
substantive counts, the conspiracy charge is deemed 
to have been abandoned by the government. 


2 A pre-trial evidentiary hearing had been held on de¬ 
fendant's motion to suppress these documents and 
photographs. That motion was determined by a separate 
memorandum and order filed in the case on December 5, 
1973. All documents and photographs herein referred 
to were held admissible at trial. 

Contemporaneously, the court denied defendant's motion 
to dismiss the indictment for failure to afford him 
a speedy trial. See separate Memorandum and Order 
filed on November 23, 1973. 


3 The accuracy of defendant's knowledge of the bank 

robbery in question within two months of its occurrence 
is confirmed by the subsequent pleas of guilty to 
separate indictments of each of the named participants 
except Davis. Davis, according to Agent Koletar, was 
arrested in California and gave a statement implicating 
himself in the crime but was never prosecuted because 
after psychiatric examination he was committed to the 
liatteawan State Hospital for the criminally insane 
while awaiting trial on a New York State homicide 
charge. The other participants are currently serving 
prison sentences imposed by this court. The defendant 
also subsequently identified the driver of the getaway 
car, one Samuel McDuffie, although the court suppressed 
the statement given by defendant as beyond the scope 
of his counsel's previous consent to contacts with 
the arresting officers without counsel being present. 
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(continued) 

McDuffie pleaded not guilty to a separate indictment 
charging him with participation in the bank robbery, 
went to trial and was convicted by a jury on all 
counts. His conviction was affirmed by the Court 
of Appeals and he is presently serving the sentence 
imposed by this court. 

See transcript of suppression hearing. May 10, 1973, 
p. 131. 


Although defendant's confession shows tnat he was 
unarmed, his other statements make it clear that 
he knew others he identified as robbers were armed 
with handguns. Defendant is therefore guilty as a 
principal as charged in Count Two. 
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THE COURT: All right, call the other one 

now. 

THE CLERK: For waiver of indictment, United 
States of America versus William C. Johnson. 

Will you bring Mr. Johnson up please. 

MR. WIHOGRAD: Your Honor —— 

THE CLERK: Will you wait just a moment. 

MR. WIHOGRAD: All ri^ht. 

THi* COURT: All right, we have Mr. Pattison 
appearing for the Government. 

You are William C. Johnson? 

DEFENDANT JOHNSON: I am, your Honor. 

THE COURT: You hav"» a lawyer, the lawyer 
who stands beside you, is that correct? 

DEFENDANT JOHNSON: That is correct. 

THE COURT: What is your name, sir. 

MR. WINOGRAD: Joel Winograd, W-i-n-o-g-r-a-d. 
THE COURT: All right, what is this all 

about. 


MR. PATTISON: Your Honor ^ as of now we would 
ask th at tdvig. i ta a - be -marked off Aaaf -r'nu 
will not be an y waiver. 

THE COU RT: Well, I will mark it off . 

MR. PATTISON: And we'd be allowed to proceed 
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to the Grand Jury promptly. 

THE COURT: I see. What matter is this? 

MR. PATTISON: This is part of the Kings 
County Lafayette robbery. 

THE COURT: There must have been a whole 

army. 

MR. PATTISON: I think there were nine 
defendants originally. 

THE COURT: Rut from the way they keep 
coming up and back it is like, you know, at the 
opera where they have got about twelve fellows 
dressed in the uniform of roman soldiers with 
spears, and they keep marching up and back and up 
and back, and after awhile you get the impression 
that is an army. 

MR. PATTISON: I believe there were a total 
of approximately nine. 

THE COURT: Okay. You 3till have recovered 
only $300 of the $39,000. 

MR. PATTISON: That i3 approximately right. 

THE COURT: It is a distressing circumstance. 

MR. PATTISON: Your Honor, now with regard 
to the other matter which we had on earlier - 

THE COURT: How many have pleaded so far? 
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I vent before Judge Catoggio and he told 
ii.e to return on flay Si for Laii reduction. 

TilLCOUi-.'i : v/Lat is your bail? 

Tlld LEFLiJDAl'i'r: $25,000. Whwt happened 

is Judge Catoggio — I an in the military now. 

I have been in for twelve and ^ half years. Just 
before I left Vietnam -- 

THE COURT: All I can do is nark, this off. 

It is for v.aiver cf indictment, has an indictment 
been found against this defendant? 

MR. SCIiLAM: 1 dent believe so. 

THL COURT: My clerk tel Is ..me wo have no 
papers on this case, nc indictment found. Well, 
it is off. The ia\/ycr would know what to do. 

You are in custody, ho indictment lias teen found, 
so no waiver of indictment can be obtained from 
you without a full explanation of your rights 
and without your representation by an attorney 
to advise you, to protect your interest. 

Under the circumstances, I have no choice 
but to nark this off. What is the bail? 

MR. SCHLAM: $25,000. 

T1IL COURT: All right, bail continued. The 
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defendant is remanded 
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v.-, 


'OU 


better tell "<r . Pat tisoiw. to , , - 


th< indictment down.,. 

_-- 

••II . Scni-du - .: then the defendant mentioned 
S o.*- : i- Viot.-i.ni service. Hr. 1 attison_n entioncc 
t< me . saterday* there had been c onversations, I 
; eli r V( . otveer. Jr. . attison ohu tni . *■ 1 -dant 

1 DEFEliD/.Ui: Hono v hat soever . I saw 
him ci-.ce. Thefirst tin. I was in Cour t, and I 
did not 2 , La’.. to l.h and that was the last tit ■- 
I saw liir.i. 


T1 "• COURT: Well, tell "r. Patti son tc 
get busy wit:. what he is d< irg and not to i ima<;ir:o 
tili ngs. Let him get the indictmen t and he will 
have to ;>lead with or without an attorney as 
th<’ circui.istar-cfes dictate^ and he will bo trie d. 

The defendant is entitled to that but in the 
meantime, as to the waiver of indictment, there 
is no indictment here and the Government cannot 
Constitutionally .roceoi’ against the defendant 

by information — 

UK. CCUIiAM: Yes, your honor — 

THE COURT: Without the defendant's consent. 
All right. It is narked off. The defendant 

is remanded. 
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THE CLERK: Criminal cause for trial/ 

United States of America versus William Johnson. 

MR. PATTISON: Good afternoon. 

THE COURT: This is a custody ca3e? 

MR. PATTISON: I believe so. I do not 
know if he is up yet. 

THE COURT: Who is representing him? 

MR. PATTISON: Mr. Winograd. I called his 
office Friday and I was told by his office that 
he was presently on trial In the Southern District, 
I think. I do not know whether he received any 
notification or what, but I assume he did. 

As I say, I was told Friday that he was 
presently engaged. 

THE COURT: No idea as to how long that 
trial will last? 

MR. PATTISON: The girl did not know. 

THE COURT: He has been in for quite some 

time. 

MR. PATTISON: Yes, your Honor. This wa3 
a case in which we came up before the Court 
sometime ago in which there was quite a lengthy 
meeting in which wo talked about the facts of 
the cases and the fact that he was to ha'e beer. 










1 


a witness for us and was to have pled guilty, 
i-iir. was worked out with his lawyer and after 
approximately two months of this, on the day that 
the olea was to have been entered, he changed 


his mind. 


I think we all agreed at that time, orior 
to which he changed his mind, i t was the result 
of his own wishes and that for whatever purpose — 

whenever the record is reviewed and if it is _ 

I think we can safely satisfy everyone on that 


point. 


TdE COURT: Mr. Winograd is a court-appointed 


counsel for him? 


MR. PATTISOM: Yes, I understand that ho 


THE COURT: He was the attorney with whom 


these — 


*****• P^ TTl S■ON, : . _ .Ye3 , he has b een represent- 

Ing him the entire tine and, I believe, he agreed 

- a . .-, , 

with me on the record last tine when wo appeared, 
that he had planned to enter a olea for his client. 
He aad talked with his client, he had talked 
with his client's relatives and we had discussed 
Nara treatment, et cetera. 


I 







1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


4 

As I say, he has been representing him 
ever since the first arrest. 

Till: COURT: Is this comparable to the 
UcDuffy case? 

MR. PATTISOU: Yes. 

Tin: COURT: How long did we take with that? 

MR. PATTISOU: Three Jays. 

THU COURT: Is there going to be a sup¬ 
pression hearing, do you know? 

MR. PATTISOU: There has not been any 
motions filed. As a .natter of fact, in this 
case, the day that he was charged with the crime, 
arraigned, and his lawyer was assigned, we had 
a lengthy meeting wherein which we told him that 
statements were made. He agreed to have his 
client re-interviewed and brought over from V7est 
Street by the agents. There has been knowledge 
that written statements were made for quite some 
time. It is not a surprise. There hasn't been 
any motions made. 

THE COURT: Are you in a position to stark 

-Monday? 

MR. PATTISON: I have one other trial sat 
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for the 18th. That case will be short, about two 
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days or so. It is a Jewish Defense League case, 
a bombing, which I have before Judge Mishler 
starting Monday the 13th. Tnai date has beer, 
lira for about three months. It is a non-jury 
trial. 

TILL COURT: The only other date would be 
tnc Oth oi January. 

What about this other lawyer, Mr. Winograd? 

MR. PATTISOU: May I call him and inform 
him of this fact? I third there i3 a good chance 
of a plea in this case. 

THE COURT: Why don't we try that then. 

MR. PATTISOW: Yes, sir. I will inform 
him of that fact. 

TIIE COURT: Why don't we make it at 11 
o'clock? 

MR. PATTI SOM: I an informed, r>o3sibly 
from my prior meetings with him, may I ask that 
the Clerk also 3end a letter to niin. I think 
it would be a little more effective than my 
phone calls. 

THE COURT: If he agree* with you, let me 
know that. There is no use sanding aim a letter 
for January 8th if -- 


1 







< 


:il . ?ATTI20.*i: Yes, but at least a letter 


t . 1 ' voctt vo j 1 u -TO" th_ ball rolling in a 


>; s a. 


M answer. T * called 


■ 3 ' ■ ‘ ' 1 t • - ' '■ 


•.c •. • , t. •: ‘ answers 


C ■ : Tic only thi ng I w ' v to 




•n. PATTI: - ' • ■ I *■ v>.ij < t that tiior~ light 

- * 5 ” “ 


b. and i J . vns raise-' t .j last ti ie 


' t ;1 k > ' vita bis client * 01 * a while r.n-1 then 


"noth pit on the record t* «n t o client van satis 


fir..} with il l. T ♦•hink vo wont through it once 


before c-i It war sc*hie '■ 


’i;r COUPT: All ri~ht, it there is any 


abler’ with that late, then we will have to -ove 


jl* r Ar.ri. 


IV. PA'-TTSOg: Yes. 


Mav onlv problem — the only day in which 


I would sot bn read” would be ncott week, the 13th. 


?hera are two othnn lowers involved there anil 


thev are ready. T am sera of t* it. 


Tin COUT.T: Very well 


(’Tver euoon tea hearlno was concluded.) 


******* 
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Johnson - cross 



that I had seen Edward Davis's wife once, and I was told to 
pick the woman who resembled her most. 

0 But again, when you signed it you did not 

mean by signing it to imply that she had anything to do with j 
the actual robbery? 


And the agents didn't ask you waoub that? Just 
whether — to pick a woman who looked like Eddie Davis's wife 


most? 


A That's correct. 

Q You also said, after being asked about it by 

Mr. bashley, that you were interviewed by agents of the BNDD? 


Yes. 


Do you recollect that? 


A That's right. 

f 

Q Prior to that interview, had you told Agent Kolstar 

anything concerning your involvement in drugs — narcotics? 

A I had. 

Q And had you told him about any alleged organize^ 

i 

crime figures that were involved with you? 

MR. LASHLEY: Objection, your Honor. 

Q With drugs? 

THE COURT: ± will overrule the objection. 

A I spoke to Mr. Koletar. Mr. Koletar asked me I 
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did I know anything about an individual — first he spoke 
about ray using narcotics. And the poop. 1 e who I bought nar- 
cotics fron. And I explained to him that through an individ¬ 
ual who was once in the Amy with nc, whose father offered 
ne a job in a foundry on bond Street and Union, and the 
individual lived at 3 j Pond Street, whose name was Richard 
Garbelotto and because of the association witn this individ¬ 
ual I had in the Army, and we became very close, his father 
wanted to have me work with his son and it was in organized 
crime, and I could get drugs and whatever else I needed, 
if I wanted it. 

Tnen I was — uegan to ask about prices of 
drugs and what-not. This is what Agent holetar asked me, 
about prices of drugs anc now I could yet them ana inui vidua, .s 
and 1 identified some individuals to air., wao nad proposi¬ 
tioned me at one time or another. 

Agent *.oletar took all of tms down and tae 
next time is when he brought the uureau of Warcotics i» 
Dangerous Drugs there to proposition me at *i tell me they 
could get ne in tne street and all tno tilings tney coula do 
for i.-ie. 

U aid you tell Agent noletar that you nad paid 

Ricnie Garbelotto the $12,000 that you got as part of the 
loot from the crime involved nere, nank roboery? 


. v 
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Johnson - cross 


174 


ho, I did not. I haven't seen Richie Garnelcik 
since, I'd say, at least since 1^03. 

w did you tell him tnat shortly after ChrisLwa-, 

y° u Richie Gamelotto? 

A ‘ io • Thdt was i^ossicie to tell him this be¬ 

cause shortly after Cnristiaas, 1971, is exactly or close 
to nine or 10 years from tne last tine I nad seen Ricaie 
Garoelotto, nine or ten years, ane i uouot — 

u because of tnat it was impossible for you 

cO iiavc told Agent Koletar? 

A That's correct. Tnat's correct. 

~ L»iu you tell Agent noletar that you uau made 

approximately three trips as a courier of drugs for Ricnie 
Garbelotto and Jake bclmltz — or paruon me — outen bchultz 
and a man named Jake, during 1^71? 

A That's ridiculous. never. bid I -- 

ill?. PATTILOh: May X ask that the question 
oe read back? May I ask for a yes or no answer, 
please? 

THL WITNESS: The answer is no. I uearu the 
question. 

U You did not tell Agent Aoletar? 

A No, 1 did not. 

h Ihera isn't any count in your mind? 





r 
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Jonnson - cross 


A None whatsoever. 

U oid you tell Agent Holetar ti*at Richie 

Garbelotto caused you to ue threatened curing March ol 1 J >2 
because you allegedly owed iii.it some money iron a drug dual? 

A No, 1 uiu not. 

And that that was wny you paid him sld,00u 
from you share in the loot? 

A No, I did not. 

Q Sir, where viere you on February 29, 1972, 

during the early morning nours? 

A At home. 

Approximately b:G0 a.in. to 9:00 a.rr..? 

At home, as I an every day. 

Were you at work? 

I beg your paruon. 

Were you at work? Dicyou have a joe during 
this time at or about this tine? 

A I worked, yes, I night have ueen at work. 2 

worked with ray brother-in-lav/ who is an electrician. Right 
now he works at Fort Hamilton, lie's a assistant director 
tnere for their facilities. 

<j Does he keep a record of tiie days that you 

work and the days that you don’t? 

No, he doesn't. This is family, ne nas a 


U 

A 

d 

A 
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No, he doesn't. 
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JOSEPH W. KOLETAR , called 

as a witness herein, having been previously duly 
3worn by the Clerk of the Court, resumed the stand 
and testified further as follows: 

DIRECT EXAMINATIO n 
BY MR. PATTISON: 

THE CLERK: You are still under oath, sir. 

You have been sworn. 

Q Agent Koletar, did you interview Mr. Johnson 

on May 26, 1972? 

A Yes, sir, I dla. 

Q In the course of that interview, did you 

question him as to what, if anything, he did with the $21,000 
proceeds? 

MR. LASHLEY: Your Honor, I'm objecting to 
any interview on May 26, 1972, based on rebuttal, 
because your Honor ha3 ruled that any interviews of 
— past May 3, 1972 are to be 3urpressed. 

MR. PATTISON: Your Honor, the defendant Johnson 
testified about his interview with the agents concerning 
narcotics and the whereabouts or his use of his — his 
use of the loot. 

I think „aat under Harris v. New York, which 
I believe I misstated earlier, I believe that this is 
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MR. PATTISON: The defendant on direct examina¬ 
tion mentioned the interviews with the BND agents. 

MR. LASHLEY: But ~ 

MR. PATTISON: Am I correct? 

MR.LASHLEY: That was on May 1st and May 3rd. 

MR. PATTISON: No, it was not. It was on 

May 26. 

MR. LASHLEY: He Just— 

MR. PATTISON: I have the proof here. 

MR. LASHLEY: But he didn't go into the 
conversations. He Just said men came to see him. 

MR. PATTISON: I believe that he did go into thei 
in the sense of at least saying what they were 
about, characterizing them as being totally fruit¬ 
less , etc.. 

THE COURT: There Is a reference to his talkini 

to BND men, that I do have to say my notes indicate 
the questioning was regarding May 3rd. 

However, — 

MR. PATTISON: Your Honor, may — 

THE COURT: He then later says he was taken 

up to Mr. Pattison's office, where he met his wife. 
This is on his direct examination, isn't it? 

MR. PATTISON: Your Honor, may I Just say that 
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Koletar - direct 

I think we can show that his date is wrong, that it 
in fact was much later than that, before he was ever 
interviewed by BUD agents and I can show — and I 
will show with this witness exactly when and how that 
interview did occur. 

In other words, your Honor, the mere f t that 
the witness ascribes a May 3rd date to a topic which 
he talks about shouldn't preclude our offering evidenc 
about it now on the grounds that it was — that the 
witness didn't say that it was May 26. 

MR. LASHLEY: Judge, I was never furnished 
copies of any of these alleged statements, which 
Mr. Pattison is now going into. 

THE COURT: Which had been surpressed. 

MR. PATTISON: Not a statement, your Honor. 

MR. LASHLEY: It's an Interview with the defend 

MR. PATTISON: This Is Agent Koletar's private 
memo concerning this, which he sent to the agent In 
charge of his office. It is not a statement per se. 

MR. LASHLEY: I never received it. 

MR. PATTISON: It is not a written statement 
of anything. 

MR. LASHLEY: I’ve never received it even 
under 3500 material. 
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MR. PATTISON: Kis direct examination didn't 
go into this. As a matter of fact, it was limited u; 
to the 3 rd of May. 

MR. LASiiLEY: If it's an interview with the 
defendant where certain questions were asked of this 
defendant and answers given, then I submit, your Honor 
it's part of a statement that should have been furnico 
to me prior to the trial along with the other state¬ 
ments that I received. 

THE COURT: Well, as I understand it, though, 
what Mr. Fattison is referring to is questioning by 
you concerning his interviews with men from the BNDD. 

MR. LASHLEY: I did not ask that question on 

direct. 

MR. PATTISON: Your Honor, the witness — 

MR. LASHLEY: The witness mentioned during an 
Interview that agents came down to see him with Agent 
Koletar from the — 

THE COURT: It was his answer. 

MR. PATTISON: Yes. 

MR. LASHLEY: Just that they came down to 3 ee 
him but I didrft go into specifics along that line. 

I didn't open the door. By his answer he didn't open 
the door, saying they came down to 3ee him. 
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MR. PAT7IS0M: 

^our Honor — 

TH E COURT- v« 

that -re not awarl 0 7 t " tIOn 13 n ° ted *> «» 'act 
■ - ,u, 

ww. C to Mr. Lashley 


now. 


COURT: Since t-hi 

nce this car.e up 0ll 

-....... 

“ •“* —* ~~... 

r * Koletar on this topic or the. «. 

*■ c or these topics. 

very lea T ^ ™ rtilnly be VOUr 3500 right, at the 

Whether you ha, a hroa^er right than that 

t say at this time. 

J t does seen to ne that „nH 

and ,h n the h ' arrls «se , 

r es,Mo,M! —^ tlmate 

statements, to - ror the Gove 

testimony by anythl C ° U " ter W ” t 

not worthy of belief. 

We do have ve ry sharp issues or 

J xsoues of credibility 

In this case. I 

»• — I understand, hot this la an 
Interview or May 26 which I objected to because 

HOn ° r 3UPP — - Interviews or that date 
™ E C ° URT: 1 --- that bat an x am 


I 
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saying is: On your direct, for whatever reason, — • 
and I can’t say it came about as questions that you 
nut to him, but in one of his answers he talked about 
his being interviewed by the Drug agents and so forth. 
And on cross-examination, then Mr.Pattison 

V,Cnt int0 that sut) .fect of drugs with him and into 
this question of Garbelotto, who Garbelotto was and 
so forth. 

MR. LAS1ILLT: Which I objected to prior to hi 3 
asking this entire line of questioning because it 

was something that was suppressed at a hearing and 
here — 

(continued next page.) 
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Koletar-direct 

THE COURT: Wait a minute. Regarding the 
END — he was asked regarding the BNDD agents inter¬ 
view, and he — just summarizing and I — this is 
by no means anything mere than ny sketchy notes. 

I understand he said he had previously told this agen 
of his involvement with drugs. And there was referen 
to a Richard Garbelotco and that person's involvement 
in drugs. 

He made certain denials when he was asked 
whether he had ever paid Garbelotto the $12,000, 
saying he hadn't seen him and so forth. Also denied 
telling this agent that he had made three trips as 
a courier for Garbelotto, Dutch Schultz and some thir 
man whose name I didn't get. 

MR. PATTISON: Jake, your Honor. 

THE COURT: J>ke. And denies telling Koletar 
that Garbelotto threatened him because he owed 
Garbelltto money and that wa- why he paid the $12,000 
As I say, all this is only on the question 
of credibility, if there is — if there is something 
which contradicts this story. Then it seems to me, 

I — it is admissible on the issue of defendant's 
credibility, which is very much in issue in this case 
Can't help that. That is what the problem 
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always is, and particularly here where I've got tc 
try to mdk'j up my mink as to whether you r client is 
telling the truth. It’s important tc him as well. 

I'm not saying — I don't know what this is, 
what we're going — what I'm going to hear. 

MR. LASHLEY: No. 

THE COURT: It may fall flat as a lead balloon 
for all I know. I just don't know. 

MR. LASHLEY: Nc. My point is, your Honor, 
that this la a May 26th conversation with the defend¬ 
ant which was expressed at a prior hearing. Now, I 
objected to Mr. Pattison bringing up any conversa¬ 
tions that occurred on that date, on May ?6th, during 
his cross-examination. 

MR. PATTISON: That objection was overruled. 

MR. LASHLEY: Now on rebuttal he '3 seeking 
again to bring Agent Koletar in to testify as to what 
was said. 

iHE COURT: The only reason you were over¬ 
ruled on the cross-examination was that this area of 
discussion had come out almost voluntarily by this 
witness, apparently. Not in- response to questions — 
it may have been triggered by some question that 
related to something about drugs. I don't know what 
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brought it out but it did come out. 

MR. LASHLEY: All he said was, "I had a con¬ 
versation with the drug agents." 

THL COURT: He was asked to cooperate with 

them. 

MR. LASHLEY: That’s right. 

THE COURT: And so forth and he — and his 
answer was, "You must be out of your nird." What doe* 
that mean? That there was rothing to it? Or that 
no nan in his right mind would get himself involved 
with people that were involved in it. And now — 
then he's asked on cross-examination, wall, didn't 
Richard Garbelotto threaten him, threaten his life. 
And isn't that why you paid him the money. 

Now, I don't know what is — what this is for. 
All I can say is, it seems to me it has a bearing on 
the very critical issue of credibility here, which 
unfortunately I must resolve. 

MR. PATTISON: Your Honor, may I also say 
that the other purpose which I think actually shews 
his attitude, whether it was cooperative or not. On 
May 26th. I think it is distinctly relevant. 

THE COURT: Well, at any rate, you have an 


exception, Mr. Lashley, and as I say, I haven't even 
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heard this evidence yet but at least in the lie. 
what 1 know die uake place on cross-examination 
statements made by Mr. Johnson on cross-examinat 
1 will have to hear just whether or not this res 
impairs his credibility. 

!Ik. PATTI SOU: Your Honor, may I just sa- 
that I will be very short at this time. Possibly 
cross-examination could he held after lunch. 

THE COURT: Yes. 

JR. PATTISCU: During which time you can r 

this. 


t of 


-r.a 


-on. 


sad 


r i!ih COURT: I'll certainly give Mr. Lashlev 
every opportunity ht;re t.o cross examine this ager.t. 
BY MR. LASIILEY: 


0 ngent Koletar, did you interview Mr. Johnson 

on May 2b, 1972? 


A Yes, sir, I did. 

And did you interview him concerning his use 


of the proceeds of the bank robbery? 

A Yes, sir. That came up. I was primarily 

interviewing him with regard to his knowledge of narcotic 
traffic. 


0 What if anything did ho nay concerning his 

use of the $12,000 which he c ald . . 

ld was his share of the loot? 
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A Yes, sir, there did. on May 30th of 1972. 

Q To whom did you write the memo? 

A It is directed to SAC New York City. 

Q What doe3 that mean? 

A Stands for Special Agent in charge of the New 

York City Office of the FBI? 

Q Now, did you question Johnson as to whether 

or not he would be willing to cooperate further with other 

agents, BUD agents, and also possibly be a witness concerning 
theses matters? 

A Yes, sir. On the 26th, following our dis¬ 

cussion, and my taking of notes regarding what he had said, 

T asked him if he would be willing to talk to other law 
enforcement officials about this. He said he would. I 
asxed him if it became necessary, if he would be willing to 
testify in legal proceedings regarding what he had told me. 

He said that he would. 

Q And didn't you put that into that memo, sir? 

Copy of which is Government's Exhibit 11, is it not, sir? 

A Yes, sir. It is Government's Exhibit 11 and 

it is in that memo. 

G And did you or did you not, sir, recommend 

that other federal agents involved, BND, be informed of 
these facts? 
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A Yes, sir, inasmuch as in this conversation 

with me, Mr. Johnson mentioned narcotics activity in the 
U.S. Army, I recommended that this information be provided 

to the U.S. Army, also to local and federal agencies that 
had interest. 

Q Sir, if, when you questioned Johnson concerning 

narcotics activities and/cr the — his use of the proceeds 
of the robbery, if he had told you that you were out of your 
romd, would you have recommended — would you have written 
that memo and asked that it be sent tc other agencies? 

A No, sir. 

Q U.S. Army? BND et cetera? 

A No, sir. There would have been no point to 

it. 

MR. PATTISON: Thank you very much. I don't 
have any other questions. 

THE COURT: All right. We will take a recess 
until 2:00 o'clock. 

MR. LASHLEY: Judge, I don’t think I need a 
recess. And I have that other matter on this after¬ 
noon. 




25 


THE COURT: What time? Wasn't it three? 
MR. LASHLEY: I have to be there by three. 
THE COURT: Where is it? 
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• 

2 

THE COURT: Good afternoon, gentlemen. 

• 

3 

You may proceed. 


4 

HR. LASIiLEY: Thank you. 


5 

J ° z L p *1 W. K 0 L E T A R , called as a 


6 

witness, having been previously sworn by the Clerk 


7 

of the Court, resumed lag stand and testified further 


8 

as follows: 


9 

* 

CROSS-EXAMINATION 


10 

BY MR. LASHLEY (Cont'd): 


11 

Q Agent Koletar, on May 26, 1972, where did you 


12 

interview Mr. Johnson? 


13 

A In the Marshal's office in the Lasemcnt cf 


14 

this building. 


15 ! 

Q And who else was present? 


16 i 

A I believe at that time I was by r.iyself. 

• 

17 

Q And how uid you arrange to have him intervieve 


18 

' Row did you know Mr. Johnson would be in the 


19 

building? 


20 

A I don't recall. Very likely it was one of 

. 

21 

two circumstances, lie was over for some other matter or 


22 

I asked Mr. Pattison if he could arrange through the 


23 

Marshals to have him brought over in the van. 


24 

Q What was the puri>ose of your meeting hin? 

- 

25 

A Basically that in — in prior conversations. 


i; 


ti 
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he had cone out vita some details, sonic narrative concerning 
this narcotics aspect of hie activities, but I'd never 
had a chance to really sit dour. wit.i him and yo through it 
in one sitting. That's what I wanted to do. 


he hau indicated previously he wouldn't object 
to talking uwout it in rore detail. To I just wanted to sit 
down at one tii e and yet it straight in my r.iind. 

i / ou also snow aim photographs at that 
meeting? 


A At the meeting on the 26 th? 

1 Yes. 

A Yes, I believe I did. 

w how, I show you Government's Exhibit go. 12 — 

I'm sorry. It's -- do you know what number it is? I 
can't read it. 

'^hi: ChURd: That's the ninth. One-wage 

document. Tnis was tne iiintn, tile one-page document. 

Thatls t ie one-page document. 

Mil. LASIILEY: dumber 9? 

T1IU ChERIi: dumber 9. 
hY M2. LASlILLY: 

U Agent moletar, I show you Government's Uxnibi 

Mo. 9 for Identification and ask you if tliat is the state¬ 
ment that you had Mr. Joanson sign on May 26, 1971? '72, 


3 
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I'm sorry. 
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A Yes, sir. Mr. Johnson signed this relative 

to his choice of a photograph. 

Q I show you now Government's Exhibit ho. 11 

for Identification. Is that your report relative to your 
conversation with Mr. Johnson concerning ir.arcotics? 

A Ye3, sir. It's not technically a report 

but it's a summation of what we discussed. 

Q Did you arer reduce that into a statement 


fori'? 

A A signed statement? 

Q Yes, for Mr. Johnson to sign? 

A No, sir. 

n Yet on the some day you made him sign this 

statement which is Government's Exhibit No. 9 for Identifi¬ 
cation; is that correct? 

A I didn'tmake him sign it. he signed it, yes. 


sir. 

0 You asked him to sign it? 

A Yes, sir. 

Q 3ut you never asked him to sign anything in 

connection with your conversation with him concerning narco 
tices; is that corre-t? 

A That's correct. 










Q And these — both of these conversations too), 

place on thesame day; is that correct? 

A Yes. 


At the same time? During the same interview? 
Yes. 


'J Did you feel that the information you received 

concerning narcotics was important to you and to the Govern- 


A 

n 


I believed it was important, yes. 

Did you feel it was important enough for 
Mr. Johnson to sign a statement concerning his narcotics 
activities? 


A Inasmuch as it was primarily of an intelligence 

value and it was in the jurisdiction other than that of the 
F3I, I didn'ttake a signed statement regarding it. 

0 Did you personally check out any of the in¬ 

formation contained in that statement concerning narcotics 
as far as other individuals are concerned? 

A I'm sorry. I don't understand your question. 

Q Did you ever interview any individuals who 

are named in this report of yaurs? 

A I attempted through our records to identify 

Garbelotto. I was unable to do so. 


Is there any such person named Garbelotto? 
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oven though a formal notion was made by the defendant, 
which was argued before your Honor on April 13, 1973, 
in which pursuant to Rule 16 the defendant roved for 
all reports, memoranda, or other internal Government 
documents made L-y Government agents concerning 
statements and admissions made by the defendant. 

How, that i3 1 (c) of the notice of motion 
which v/as argued before your Honor, which Mr. Pattiso 
at that time consented to turn ever to the defendant 
I had not, until it v/as produced shortly before tue 
lunch recess, had any knowledge of that statement, 
which Agent Ixdetar reduced to writing. Total 
surprise to me and if I had been apprised of that, 
perhaps the — any mention of narcotics would not 
have been elicited on the direct case as far as the 
defendant is concerned. 

I an not admitting it was but I don't think th 
defendant wouldhave testified at all concerning nar¬ 
cotics, because it was not an essential part of 
the issues of this case. 

And, thirdly, I ask that the testimony be 


striken on the grounds that it again pertained to 
a conversation that occurred on May 26th, in whicn 
after a Miranda hearing, your Honor ruled in favor 
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1 

8 of the defendant not to admit any testimony concern¬ 

■ 

2 

ing the May 26th interview, and I had objected 


3 

when Mr. Pattison started inquiring along those 


4 

lines on May 26th, and I renewed my objection when 


5 

Agent koictar took the stand concerning conversations 

1 ipipi 

6 

whether they had to do with narcotics or the bank rcb 

wj/jjf 

7 

bery, 1 objected on both grounds. 


8 

On tnose three points, your honor, I renew 


9 

the motion to strike Agent Koletar's rebuttal testi¬ 


10 




mony . 


11 

Till: COURT: All right. 

■ 

12 

Mow, the Government nave anything it wishes 


13 

to say in response to that? 


14 

MR. PATTISOU: Yes, your honor. 


15 

Just let me say tnis, that first of all, the 

1 

16 

reason that. thi3 was gone xnto has been made clear. 


17 

The Court has in fact ruled upon it. cased 

I 

18 

upon, and just in short, I believe that it was be¬ 


19 

cause of the defendant's characterization of the 


20 

meetings concerning narcotics, which he himself opene 

■I 

21 

tne door to, on his ov;n case, before cross-examinatio 


22 

— before cross-examination, direct examination. 


23 

which made the questions on cross-examination, parti* 


24 

cularly relevant, probative, and which, in light 


25 

of the defendant's answers to those questions on 
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cross-examination made the rebuttal case proper, 


3 I 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


relevant. 

I think that the Court's prior ruling concern¬ 
ing the -- the May 26th interviewvas adhered to 
throughout the Government's case, and that it was 
only as a result of the defendant's testimony con¬ 
cerning all of his meetings with tnc agents that 
the May 26th meeting became relevant and was opened 
up in light of the Harris case and the Second Cir¬ 
cuit case, Gayncr. 

vie had information and we had evidence which 
tended to impeach the witness, the credibility of 
that witness, and althought we were precluded from 
using it on our own case, it is proper cross- 
examination . 

I believe tht that is what Iiarri3 stands for 
and if ever it was application, it was applicable 
here. I think that with regard to our turning 
over the statement to ilr. Lashley, may I say *wo thii 

Number one, this statement was not used burin* 
our own case. It is not relevant to the bank 
robbery charqes, except in a very perifpheral way, 
in which he says that the $12,000 loot was used 
to pay off this man involved in the drug sales. 

It was not offered by us on our case. 








210 


I believe that 16, the rule, pertains to 
statements which are the subject matter of tae case. 

I tlaink that tnis can be characterized as not even 
any such tiling, a statement first of all. 

I think that it is the agent's internal 
memorandum sent to his own office. It is part of 
his file. It is not a word-by-word statement, 
as are the other day — well, as are the April 241.., 
May 1st, Hay 3rd and iiay 26th stater,.ents, all of 
which were turned over and all of which ucal with tun 
instant charge, bank rc cry. This does not. It 
is a -- it is in fact, as the Court may look at, 
although it has not been offered into evidence, 
it is an internal memorandum concerning a recommenda¬ 
tion that the FLI office contact other Federal and 
local offices. That is all it is. 

» 

It was turned over as part of tne agent's 3530 
material once he took the actual witness stand on 
that point, hut to say tuat it should nave been 
turned over prior to trial, I think there is no 
authority for that. And it would not have been used, 
had it net been for Mr. Johnson's testimony. 

I think that that answers Mr. bashley’s points, 

THE COURT; Well, let me ask you this, though. 


As I -- I have not seen the memorandum in 








question, but I do believe that any reported of 
tue statement of a defendant comes within the turn¬ 
over rule, for the simple reason tiiat I recall even 
vii_re a.: assistant U. s. attorney makes notes of 
an interview with a defendant, those are producible 
as — if they purport to record even in the U. a. - 
assistant’s am words tiiat — at least that is iny 
understanding of the rule. 


it is. 


HR. PATTISOM: Well, your 
nuinLer one, it depends on 


nonor, I think that 
ti»o topic. 


Thb COURT: ’..’ell_ 


PATTI SO! I : subject ratter. If 


it's — 


foreign to the — 

THU COURT: I don't know whether that can 

be sustained because certainly statements were made 
here that were pertinent or at least considered per¬ 
tinent, since the memorandum formed the basis for 
questioning of the defendant in the case, and now 
on tiie basis of his testimony, it would appear that 
the information was recorded as a result of the same 
interview which produced another statement tiiat nad 
not been admitted into evidence Lecuase of the failure 
to — 


MR. PATTISOM: Your Honor, obviously there 
isn t any nexus at all between those two tilings. 



N \ 



Obviously the natter involved, subject natter, t.. = t 
is, vho drove the car, get-away car, ana snoc’i:.. tno 
.5 lotos. 

T’”. COU-17 • r Uv,. I think that — 

.'L-.. I’AViIl J .; It* 3 -- 

'I : CoUlh : -he ..roole . of intorvieoinc. 
dr * on-on t represent '., . j " co msul in tue absence tf 
counsel, even though t.»a Gcvm *'nt claivs tnat 


9 

that was 

con- 

-• hy 

. sr 

1 iSitV: 

of counsel, «. oesr. 

't. rt 

10 

seers to 

-, 

ive 

t.iC 

d ' n. 

u. ; ci.rt • .1; i.eae 


11 

deciding 

th it. 

cr.r 

tain 

state 

.nts of t.»o oc fi.ni 

i — 


ray * -* a J<. avail., ’lo • .-** i 1 ■ ot-iors r.av not. 

1 ; can, after ail, o : . " ~ .»av to eoicnb 

tnis ran and I r-alisc -t varr.’t .r. juushley v;ho .as 
tan counsol at that ti •», ^ .t it sec. n to 10 w .»_n 

..r. Lashlcy enteric t.. ■ . r . ■ . ml nave 

naturally o:-:ycct ;d taat airy stut cats arc. uy t.. a 
defendant, vhothor oral or ;ritt?n, anti t articuleriy 
if the oral ones haa bo.*:, tc.on ao. i. in the courts 

of on intorvi...ice • rtai . . to t... c - a., v.-ll, 

'.sou Id ba aria available to li . 

At least that could y ^rcliniuary feeling 
about this situation. I a”- rot saying I or codding 
the natter. I ar: just engrossing so; o doubts thet — 
LASIIiiLY: Your Honor, there is a reference 


\ 
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here in this s 
it discusses the 
$12,300 share in 


ta ter sent to tne u^nk roboery because 
payment of the $12,000 — his allege 
tne participation in the *->an/» 


robbery. 

It is in the state, ent of Agent deleter, 

'.;i.ich is Govern «ent 11 for Identification, hnu nc t- 
only was the Govern .ant irresponsible -- in not turn 
imj this over pertaining to r.y motion, but they 
c-von failed to tarn it over after Agent Aolutar 
testified cn direct examination of the Government's 
case under 3500, which is clearly buoy nad 


to do the turning. 


Vne statement . acle u' 


the defendant affcctir.* 


nade to Agent 
case, I still 
testifies on 


ole tar \mo w a s a witness in this 
didn't got it after Agent holetar 
direct e:tai dnation on the Government 


s 


case. 

.jo I. taint the Governi. ent — 

Mil. PATTlboh: four honor — 

MK. hASIbubY: — was in error in not turnin 
j^t over based on i y formal motion under Rule 16 anu 
subsequently after the trial started, after Agent 
Golctar testified on direct under Rule 3500. 

It vas highly prejudicial in defense of r.y 


case 
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MR. F.Vl'rloO.i: Your i onor, oLviously taic 

is liot subject to Rule 3500. That isn't even close. 

.. L cOURT: I a; not talking about 3000. 

P/iTTIoO.it Yes. I believe that was the 
j oint ..Mica lie just i ,ad i now, that he felt tint it 
should have been turnec over before tne cross of 
Agent hole tar on our c./n case. 

Clearly tiiis is not ta» subject watter of the 
agent's direct evidence, testimony, wiiicii is what 


3 YOU is 


Y :: COURT* Yes. hut I don't really thing 
that you can rely upon that ..inc. of lii itation. It 
see;.s to i.c tint if t..cre is writing prepared by 
a Govern.icntal agent -- and i / recollection is tint 
Rule 3333 speaks o~ anythin that is recorded. 

Mj 1 . iih IMhi • / t.nc witness or by tae defend¬ 

ant, I believe, your oner. 

Tit T- COURT: Yes. 

MR. LAh'IL’A’* here xt is both ways. It is 

the witness recording and it involves the defendants 
admissions. 

MR. PATYIboh: 1 believe tae rule also states 

a limitation concerning the suojcct . attcr of the 
direct testimony. 

Till. COURT: The ten.’, ‘'statement," which is 







1 

2 


15 


3 


4 

5 
P 

7 

8 
9 

10 

11 

12 

13 


!C foie, 


14 

15 

16 
17 


18 

19 

20 
21 
22 

23 

24 


215 

3500- , as ugoJ in the previoas s iso-sections in 
relation to any witness:* called Ly tin? weans 

■; critter. ;L'it~> er.t i a.’e - • said ■./ itnons ar.u signed 
or other'., i a o adopted; r c..\ roveu hy hir ; (2) A 

:t:r.c ,r.i ’lie, _c'..anic al, 1-trieal cr other racorci- 
or transcription t.orcof, which is; .< duos tar. tia] 
'or' Jti: recital oi a.» oral s t At*?.,or. t ..a* it* *jy said 
:i f r.< ■ : > one record*.?.. cor,to - ; ora; lv cits* *■.* • ; akii 


n jc.i oral utatc;:er. 

t c 

r (3) A 

otator e:it ..owover 

on or i •com.. • or 

a t 

rn.iccri; 

tin*, there :*f ir any 

p . v such witness 

to 

a Cra.u. 

L'ar ; . 

It does npe; 

to 

. e — 


(Con tin up' o;i 

j } i y j ’ 

■t ya ;..) 
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MR. PATTI SON: Your Honor, I believe in the 
earlier part of 3500, it has that limitation, which 
I mentioned. 

THE COURT: iw - j 

division (b),"After a witness called by the U. S. 

i 

has testified on direct examination, the Court 3hall j 
order the U.3. to produce any statement as hereinafter 
defined " — that means as I've lust read it — "of 
the witness in the possession of the U. S. which relates 
to the subject matter"— 

MR. rATTISON: Yes. 

THE COURT: —as to which the witness has 

testified." 

MR. PATTISON: Yes, that is it. 

THE COURT: "If the entire contents of any such 


statement relate to the subject matter of the testimony 
of the witness , the Court shall order it to be delivered 


directly to the defendant for his examination and use. 

As I said before, a statement means anything 
the fellow wrote, and the question really is, if it 


pertains to the subject matter of the testimony of the 


witness. 


Well, the subject matter of the testimony of 
this witness were discussions with this defendant. 

MR. PATTISON: Concerning the robbery of the 
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bank. 

THE COURT: Well, as Mr. Lashley has Just 
pointed out, since I have not myself seen the state¬ 
ment — and I wouldn't see It because it’s not in evi¬ 
dence — it does contain a statement with regard to 
statements about disposal of $12,000 representing the 
bank burglary loot. 

So I think there is — there could be a fair 
argument made that that is pertinent. That s undt.r 
3500. But I mean, under -- I think the more important 
rule here, if I an not mistaken, would be Rule — 

MR. LASHLEY: 16. 

THE COURT: — 16, which has to do with 
statements by the defendant and I think those state¬ 
ments — yes. Rule 16, subdivision (1), written or 
recorded statements or confessions made by defendant, 
the existence of which is known or in the exercise 
of due diligence may become known to the attorney 
for the Government. 

Mow, ny belief is that"recorded here"means 
written, written or otherwise incorporated in paper 
or on tape or in any physical manner whatsoever. 

MR. PATTISON: Your Honor, I believe that the 
case law following that limits it to a largely 
verbatim account, not a witness' summary. 







\ 
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THE COURT: Well, I am going to give you an 
opportunity. 

MR. PATTISON: Written a week later. 

THE COURT: I am going to give you an opport^r.lt 
to submit a memo to the Court on that and I will 
give you an opportunity Independently to bring to tne 
Court '3 attention any authority that you feel sustains 
your viewpoint on the matter. 

MR. PATTISON: Your Honor, for our purpose cf 
writing this brief, may I ask that this be offered 
in evidence, at this time? 

1 thlrk it hard to argue it without — 

THE COURT: I think it should be marked as a 
Court exhibit. 

MR. PATTISON: Court Exhibit in evidence for 
the purpose of our being able to talk about it, 
comment on It. 

THE COURT: Is there another one? 

MR. LASHLEY: No. 

THE COURT: You have reference to some other 
statement, however. 

Do you remember there was another statement? 

MR. LASHLEY: Yes. 

MR. PATTISON: May 26, which was not offered 
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in evidence. 
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MR. LASHLEY: I think this should be a Court 


Exhibit, too, your Honor. 

This relates to tne same conversation on the 

sane day. 

THE COURT: Yes. 

I think that ./ill definitely nave relationship 
to the problem we are discussing v.t th respect to 
Court Exhibit 1 so make that Court Exhibit ?. 

THE CLERK: Yes, your Honor. 

MR. LAEiiLEY: One further ocint, your Honor. 

T was not able to defend the statement of Arent Koletar, 
the three-pape statement concerning narcotics and the 
one reference to the ClJ,Odd, at the Miranda hearing 
oerause v;e never knew tne existence of it and this 
statement also would have been one of the statements 
which your Honor would have ruled on at the Miranda 
hearing• 

But we didn't have it before us. I didn't 
think of its existence. Therefore, It could not be 
an issue at that Miranda hearing. Only the statement 
— the one-nape statement, signed by Mr. Johnson was 
in issue at that Miranda hearinn* Not this three-pace 

I 

statement. 

THE COURT: Yes. 

MR. PATTISON: Your Honor, may I Just make 


i 





3 . few points relative to that? Number one, it was 
not the subject matter of the actual case and it was 


not offered into evidence. 

In other word 3 , we are talking about a moot 
point. Academic, whether it was tne subject of the 
prior suppression hearing or net. We chose not to 
use it. 

Therefore, it has the same effect. 

THE COURT: I know. I have to say that I don't 
think you can be the sole Judge of that decision, the 

validity of that decision. 

MR. PATTISON: The suppression hearing issue? 

THE COURT: Perhaps I don't understand you. I 
am not saying with respect to that Hay 26 handwritten 
statement, I an not talking about that. 

MR. PATTISON: Yes. 

THE COURT: But I am talking about the other 
one that's now, I believe. Court Exhibit 1. I don’t 
think that a decision by the Government not to use a 
statement made by the defendant which has been recordei 
by a Government agent necessarily immunifies it from 
turnover as a statement of the defendant where it 
pertains to the case. 

MR. PATTISON: If it pertains to the case. 

THE COURT: Well, I'd have to say from what I 
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f' 


heard here, it clearly — 


HR. PATTI.SON : Which is a ,1 ud~r.cnt. 


THE COURT: — it clearly has Dertinence ti 


the care. 


low, the question — while I think of It, that 


I believe to be particularly your responsibility. 


Ir. Lashle’', to deal with, would oe, assurin'* that 


this document should have been turned over at sor ? 


earlier stare, is that in and of Itself sufficient 


prcunJ for dismissal 


HR. LA3HLEY: I believe It is, your Honor. 


MR. PATTino:: : Your Honor, m/ I add one 


other point to that? 


Mr. Lashley said that tne first time r.e ever 


heard of tnls was .lust now. lay I cite 


record of the nrior hearing, Mr. Tohnson's — 


Mr. Jonnson's testimony at pare 1°1, wherein iie 


dealt with this interview coneerninp drums and wherein 


he said that he told the apent, "I shot an the money 


in drups, I owe a lot cf pecnle money." 


And rie said, "Who are the people that you eve 


money?" 


I said, "Organized crime fipures, panpsters. 


THE COURT: What transcript are you referring toR 


MR. PATTI30N: Pape lBl, the transcript of 


/ 
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May 16 , 1973. "He wrote It all down,"Mr. Johnson 
said, meaning the agent, Koletar. "He asked me the 
’-.rice of drugs, in large quantities." 

Tills COURT: Let’s see. 

MR. PATTISOH: Page l°.l. 

TllR COURT: Yes. This is on his direct 
testir c.i;. 

in T" > mm T <? O * T • \ T ^ - 
lit • I i x X 1 v- . - I'Jd* 



THE 

COURT: 

Well -- 



MR. 

PATTISOU: 

So to say 

that — 


MR. 

LASHLEY: 

That state: 

sent — 


MR. 

PATTIROM: 

Please. 



MR. 

LASiILLY: 

It’s not relevant to 

ment 

which 

is Court 

Exhibit 1. 

It’s not 

does 

n't s ay 

r the same 

thing. 



MR. 

PATTI50N: 

What do y 

ou mean? 


MR. 

LASHLEY: 

Pis staten 

ent on nag 


record v/ould not have riven me any indication that 
the Government had this statement in their possess. dh, 
MR. PA7TIS0N: He said that he wrote it all 
down, about who are the neonle that you owe money, 


He, meaning the agent. 

So, I mean, the only reason why I bring it up 
your Honor, is that it is not quite — 

THL COURT: When was the formal motion served? 









MR. PATTISON: As 
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MR. LASHLEY: It was returnable, your Honor, 
on April 13, 1973. 

THE COURT: So it was prior to this hearing? 

MR. LASHLEY: Yes. 

THE COURT: Well — 

MR. PATTISON: four Honor, may I say also that 
the actual prejudice shown here is nil. The agent 
was available. 

THE COURT: That's an argument. 

MR. PATTISON: For total cross-examination on 
this point, on anything about it. 

THE COURT: Except that — 

MR. PATTISON: I fail to see any prejudice. 

THE COURT: Except that what I read here, in 
the light of what has been said about the statement 
that's now Court Exhibit 1, would lead me to believe 
that t would have been important for Mr. Lashley 
to find an opportunity to see that statement, to 
see what that statement 3aid. 

The agent has testified that certainly he 
took what was 3aid here as something that warranted 
preserving in this form and transmitting to other 
agencies. He didn't think of it as pure cock and bull. 

MR. PATTISON: That's correct. 
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9 THE COURT: Now, that was — hardly seems 

possible to think. So much time has passed, a year 
and several months ago; at the time this motion was 
made would have been a year and a half ago, and even 
thought there was reference to, he wrote it all down, 

I don't — at this later hearing, I don't think that 
that necessarily means that the defense had waived 
its right, to believe that this wa3 now excluded from 
its motion to turn over all statements of the defen¬ 
dant . 

That's — 

MR. PATTISON: I am not saying that, your Honor 
I only raise it as a factor which I think mitigates 
on the issue of prejudice. 

THE COURT: You can make that argument. 

MR. PATTISON: And surprise. 

THE COURT: I'll have to weigh it against 
arguments of the other side with respect to what 
the effect of this might be In this case. You'd 
said you wanted to discuss these various motions 
before you came to your main motion. 

MR. LASHLEY: The main motion, your Honor, is 
at this time the defendant moves for a Judgment of 
acquittal on the grounds that the Government has failed 
to prove the defendant '3 guilt beyond a reasonable 


—1 

.1 


v 





10 


doubt. 
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There is no testimony in this trial at all 
from any witnesses that Mr. Johnson was in the bar_£, 
that he ever participated in this bank robbery. There 
is no Independent testimony from any alleged partici¬ 
pants in the bank robbery that Mr. Johnson was invclvek 
with them in any bank robbery. 

We have three counts here, including a con¬ 
spiracy count, which is Count 3. There Is absolutely 
no testimony by any co-conspirators or accomplices 
in this case that Mr. Johnson either Darticipated in 
the bank robbery itself or participated in the con¬ 
spiracy to commit the offense of robbing the Kings 
Lafayette Bank at 650 Fulton Street in Brooklyn, cm 
February 29, 1972. 

There are no photographs in evidence showing 
that Mr. Johnson was in the bank or near the bank 
at the time of the robbery and the only thing in 
evidence are statements signed by Mr. Johnson whi:n 
testimony will show are not in his own handwriting. 

None of the factual part3 of the — any of the 
statements in evidence are in Mr. Johnson’s own 
handwriting. The only thing is Mr. Johnson admitted 
he signed those statements and on one or two of 
those statements he wrote above the signature, "I nave 









read the above statement." Nothing factual in any¬ 
thing that Mr. Johnson signed. 

Testimony is that he never read any of the 
statements that he signed and based on all of these 
facts, your Honor, I move for a Judgment of acquittal 
on the grounds that the Government has failed tc prove 
their case here beyond a reasonable doubt. 

MR. PATTISON: Your Honor, may I just answer 
that? Just briefly? I think that the types of 
evidence which Mr. Lashley points out as having been 
offered here are of a type which I think the Court 
can take notice of are less reliable than the evidence 
which was in fact offered, an eyewitness, an alleged 
eyewitness identification some two and a half years 
after the crime involved or the testimony of a person 
with whom some sort of deal has been made out, made 
with, and therefore subject to a full probing cross- 
examination concerning motive to lie, etc.. 

The problems concerning an eyewitness identifi¬ 
cation are so legion and are the subject of enough 
legal writing to fill many books. I think that courts 
have always held that the type of — that the type 
of evidence which was offered, an admission voluntarily 
made, is far more reliable than any other type of 


evidence. 
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THE COURT: Well, I suppose even Mr. Lashley 
would not dispute the force of an admission voluntarily 
made. 

MR. LASHLEY: No, your Honor. 

THE COURT: Basically, as I understand it, 
your position is that what the defendant signed, he 
signed under circumstances that should be not con¬ 
sidered voluntary, isn't that the — 

MR. LASHLEY: It's more than that. 

THE COURT: Well — 

MR. LASHLEY: The fact that he says he never 
read the statements. 

THE COURT: Well, we are talking about not Just 
the statement. We are talking about what the state¬ 
ment imports, an admission of guilt, a confession, 
in effect. 

MR. LASHLEY: Right. 

THE COURT: Right? So that it comes down 

to whether under all the circumstances as they now 
stand the Court can conclude beyond a reasonable doubt 
that Mr. Johnson placed his signature on these several 
exhibits that are in evidence, including even photo¬ 
graphs, on the back3 of photographs, right? 

MR. LASHLEY: Yes. Except — 

THE COURT: Both — I realize the photographs 





can't be considered confessions, but might tend to be 
regarded as corroborative evidence of the confession, 
t.ie extent that they are independent circumstantial 
proof that there were people, other people connected 
wxt.i t.iio affair, whose role Mr. Johnson was familiar 
with and could only have been familiar with if he 
had indeed been a participant. 

That*s,I think, really what the thrust of the 
Government's case is. But to get back to the - as I 
say, your position basically is that under all the 
circumstances revealed here, the Court cannot find, 
beyond a reasonable doubt, that the defendant — that 
the defendant's signature carries with it the full 
implication that he knowingly and voluntarily con¬ 
fessed to participation in this crime because in fact 
he did? Do you understand what I mean? 

HR. LASHLEY: Yes. 

THE COURT: That's what it really gets down 


MR. LASHLEY: Yes. 

THE COURT: Well, now, I feel that since I've 
gotten part of the record, I should get the rest cf 
it, and how much time will each of you like to have 

for the submission of some memoranda on these questic: 
of law? 


i- 
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MR. PAT-TIG ON: Ten or so days. Ten days I 
think would be enough. 

THE CC’JRT: Ten days; do you mean two weeks? 

MR. LASHLEY: Yes, your Honor. 

MR. PATTISON: Not really, but maybe two weeks 
would be a better time. 

THE COURT: All right. I'll give you two weeks. 

MR. PATTI30IJ: Very well. 

MR. LASHLEY: Your Honor, will the Government 
please supply me with photocopies of Court Exhibits 1 
and 2? 


THE COURT: I was going to ask you 

until the briefs are submltteJ, do one or 
of you wish to retain these exhibits and s 
that time and provide Mr. Lashley with the 


first, 
the other 
ubmlt them a 
copies ? 




MR. LASIiLEY: it's toe Government’s Exhibits, 


if they will just furnish me with photocopies of 1 
and 2, Court Exhibits. 

THE COURT: Whatever they will. I will expect 
at. the tine of the submission of the briefs, that 
someone will submit a folder with all the exhibits 


that have been marked. 


MR. PATTISON: You have this. Ke 3 , I will. 
MR. LASHLEY: Mr. Pattison has all the 


exhibits. 
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THE COURT: Includint the two court exhibits 
which I am turning over to the custody of Mr. Patti3on 
for the time being. 

MR. PATTISON: Very well, your Honor. 

THE COURT: All right. I think at the moment 
then there is — 

MR. LASHLFY: Decision reserved at this time? 

THE COURT: Decision is reserved, right, on 
the motions. 

MR. LASHLEY: Thank you. 

MR. PATTISON: Very well, your Honor. 
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